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UNITED STATES DEPARTMENT OF AGRICUTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


BorbENn, Inc. AMA Docket Nos. M 63-2 and M 63-3. Order 
remanding cases for further proceedings — deter- 
mination of damages to petitioner 


PHiLipP, EpwarD O., d/b/a NEw Hope Farm Dairy. AMA 
Docket No. M-36-8. Original decision — modifica- 
tion of — obligations owed by Edward O. Philipp 


WEISGALSS GOLD SEAL Dairy Corp. AMA Docket No. M 
2-56. Order # 2 — shrinkage provisions of — Classi- 
fication and pricing of pooled milk — Producer settle- 
ment fund — petition to recover from — Petition dis- 
missed 


(No. 19,290) 


In re BORDEN, INC. AMA Docket Nos. M 63-2 and M 63-3. Decided Au- 
gust 3, 1979. 


Order remanding cases for further proceedings — determination of dam- 
ages to petitioner 


David J. Pritikin, Chicago, IL, for petitioner. 
John Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


These cases were instituted by petitioner under § 8c (15) (A) of the 
Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq.), challenging various actions of the Secretary from 1970 to 
1974 relating to location adjustments under Order No. 63, which regu- 
lates the handling of milk in the Quad Cities-Dubuque Marketing Area. 
The Secretary's actions, which required petitioner to pay higher 
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minimum prices under the Order for milk than otherwise would have 
been applicable, were held to be invalid because the Secretary’s findings 
were not adequately supported by the facts. Borden, Inc. v. Butz, 544 
F.2d 312(C.A. 7); 'In re Borden, Inc., 37 Agr Dec 987 (1978). 


The issue presented at this time is whether petitioner's damages 
should be determined (as Borden contends) by taking the quantity of 
Class I milk purchased by petitioner during the relevant time periods 
and applying the price differences effected by the invalid Order pro- 
visions, or (as respondent contends) by evaluating the equities of the 
situation by considering the complex economic relationships between 
producers and handlers during the time period for which damages are 
sought. 


If the equities are to be considered, a broad hearing must be held to ex- 
plore all of the relevant facts and circumstances. For example, milk 
orders establish minimum prices only. Over-order prices are frequently 
paid by handlers to procure their milk supply. Would petitioner have 
been able to buy milk at prices lower than the relevant Order prices? 


Was Borden given “credits [by a milk cooperative] to enable Borden to 
be competitive in the Quad-Cities area” (see the affidavit attached to Ap- 
pendix B of respondent’s Brief filed May 3, 1979)? 


Was Borden able to pass on all or part of any increased costs resulting 
from the Secretary’s invalid actions, so that an award of damages would 
be in the nature of a “windfall”? 


To what extent are the producers who reczived the benefit of the in- 
creased minimum prices under the Secretary’s invalid actions the same 
as the producers who would suffer if petitioner’s damages are taken 
from the Producer Settlement Fund? ” 


To what extent, if any, would taking petitioner's damages from the 
Producer Settlement Fund impede the attainment of the goal of the 
regulatory program? 


What action would the Secretary have taken at the respective times in- 
volved if he had known that the actions taken were illegal? The de- 


the Department’s Chief Administrative Law Judge, the Department’s Judicial Officer and 
the United States District Court. 


? It may be too burdensome to consider this question in detail, but at least major shifts 
should be explored, e.g., involving Mississippi Valley Cooperative Association and Land 
O'Lakes, Inc. 
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terminations as to the invalidity of the Secretary’s actions were based 
upon the findings and the records made at the time. If the Secretary had 
known that the evidence did not adequately support his findings and ac- 
tions, would he have introduced other evidence, or requested interested 
persons to introduce other evidence, to support the actions ultimately 
taken? Would the Secretary have solved the problem which he at- 
tempted to solve by his invalid actions by other means, involving differ- 
ent amendments or Orders? 


Could Borden have supplied at least some of its customers in the Quad- 
Cities area and elsewhere from its plant in Woodstock, Illinois, where 
the Class I price was lower, thereby mitigating its damages? 


To what extent was Borden at a competitive disadvantage in the vari- 
ous areas where it sold milk as a result of the invalid actions, and to 
what extent would Borden have had a competitive advantage in the ab- 
sence of the invalid actions? Although this is a circumstance to be ex- 
plored, even if Borden would have had a competitive advantage in some 
areas in the absence of the invalid actions, this would not necessarily be 
fatal to petitioner’s recovery, but would merely be a circumstance to be 
considered along with all of the other relevant facts and circumstances. 
If the Secretary would not have acted on better hearing records or taken 
any other regulatory action to diminish Borden’s competitive advantage 
in certain areas, that would show that the Secretary acquiesced in that 
competitive advantage. But this would, nonetheless, be a factor to be 
considered in determining whether Borden is entitled to restitution, con- 
sidering all of the equities of the situation. 


The foregoing questions are to illustrate rather than to limit the rele- 
vant considerations to be explored in full at the remand hearing. 


In AMA Docket No. M 63-2, where Borden is claiming damages of 
about $250,000, plus interest (as compared to a claim of about $16,000, 
plus interest, in AMA Docket No. M 63-3), I am not free to make a com- 
pletely independent determination as to the method of determining 
Borden’s damages because the Court of Appeals’ unpublished Order of 
April 20, 1978, dictates the procedure to be followed. When the Court of 
Appeals originally held the Secretary’s action invalid in 1976, the Court 
stated (Borden, Inc. v. Butz, 544 F.2d 312, 319-320 (C.A. 7)): 


As to damages, Borden is entitled to recover overpayments which it made 
pursuant to the invalid orders. Inasmuch as the Quad Cities—Dubuque market- 
ing order provides for payment by the market administrator to handlers out of 
the producer-settlement fund where claims are made pursuant to 7 U.S.C. 
§ 608c (15) (A), 7 C.F.R.§ 1063.89 (d), we remand to the district court on the 
issue of damages, with direction to enter judgment for Borden in the amount 
ascertained after appropriate proceedings. Fairmont, supra, at 773. 
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On remand from the Court of Appeals, the District Court did exactly 
what Borden now contends should be done to determine its damages. 
Specifically, the District Judge overruled the Secretary's arguments, in- 
cluding, inter alia, that petitioner must “prove its damages,” and held: * 


The sole matter still pending is the ascertainment of damages which plaintiff 
is entitled to recover and which has been stated by the Court of Appeals to be 
“the overpayments which (Borden) made pursuant to the invalid order.” Borden 
vs. Butz, id. 319. This sum amounts to $249,978.38 and is calculated by taking 
the quantity of Class I milk purchased by plaintiff for its Des Moines plant dur- 
ing each month from October 1, 1970 through July 1, 1971 and applying the 
price differences effected by the three orders found to be invalid. 


On appeal to the Court of Appeals, the Court reversed the judgment of 
the District Court and ordered that the proceeding be remanded to the 
Secretary, stating (unpublished Order dated April 20, 1978): 


Upon remand to the district court, the court properly entered an order dated 
March 21, 1977, denying defendant’s motion for summary judgment. it was 
also proper at that time to grant plaintiff's motion for summary judgment as to 
liability only. The court, however, also fixed damages in the amount of 
$249,978.38 plus interest at a rate of 6 per cent annum from the dates on which 
overpayments were made. We now determine on this appeal that the district 
court prematurely ascertained plaintiff's damages. 


The record before us demonstrates that the parties had stipulated before the 
Administrative Law Judge the facts which were to constitute the exclusive 
basis for deciding the legal issues involved, but expressly deferred the submis- 
sion of evidence establishing the monetary damages to which the plaintiff 
would be entitled, if successful, “until the legal issues have been resolved.” 


We agree with the conclusion of the court which recently decided the pro- 
cedure which should follow the finding of the illegality of a milk marketing 
order in Abbotts Dairies Division of Fairmont Foods Co. v. Bergland, 438 F. 
Supp. 629, 636 (E.D. Pa. 1977): 


The determination of . . . [damages] obviously will require evalua- 
tion of complex economic relationships between producers and 
handlers during the time period for which damages are sought. 
Such matters are peculiarly within the special expertise of the 
Secretary... 


We reverse the judgement of the district court insofar as it fixes the amount 
of damages and remand the cause to the district court with instructions to re- 
mand it to the Secretary of Agriculture to conduct an evidentiary hearing and 
to render an administrative decision on the amount of the plaintiff's damages, 
which amount shall not be less than $84,463 nor more than $249,978.33, and 
in regard to which the Secretary shall determine whether interest shall be 
added. The Secretary’s decision will, of course, be subject to statutory review by 
the district court. 


* The Court’s oral memorandum is set forth in the Appendix to this Order. 





BORDEN 1065 
Cite as 38 A.D. 1061 


The Secretary’s brief which had been filed before the Court of Appeals 
urging reversal of the District Court’s determination as to damages was 
very similar to respondent’s present brief filed before the Judicial Of- 
ficer. Although the Court of Appeals did not spell out the exact nature of 
the evidentiary hearing to be held, since the Court reversed the District 
Court’s judgment and indicated that the determination of damages 
would require an “evaluation of complex economic relationships between 
producers and handlers,” which matters “are peculiarly within the 
special expertise of the Secretary,” the Court presumably was in basic 
agreement with the arguments advanced in the Secretary’s brief, viz., 
that a full evidentiary hearing must be held to determine the equities in 
the light of all of the relevant factual circumstances. 


In AMA Docket M 63-3, which is on appeal from an Initial Decision 
filed October 13, 1978, by Chief Administrative Law Judge John A. 
Campbell, I am free to render a decision based upon my own views inas- 
much as the Court of Appeals’ decision is controlling only as to AMA 
Docket No. M 63-2.‘ In AMA Docket No. M 63-3, Chief Judge Camp- 
bell awarded petitioner damages in the amount of $16,305.99 (without 
interest) by following the same procedure followed by the District Court 
referred to above, i.e., by multiplying the quantity of milk purchased by 
petitioner during the relevant time period by the price difference ef- 
fected by the invalid Order provision. 


However, I agree with respondent’s view that the question of damages 
should be determined on the basis of the equities of the situation, consid- 
ering all of the relevant factual circumstances involving the producers 
and handlers during the relevant time period. This view is supported by 
a great deal of precedent in analogous situations. 


In Zuber v. Allen, 402 F.2d 660 (C.A.D.C.), where a provision of a milk 
order was held invalid, an escrow fund commenced with the issuance of 
a preliminary injunction on January 16, 1967, and continued until the 
case was affirmed by the Supreme Court. Final judgment by the District 
Court holding the order provision invalid was entered on June 15, 1967. 
In distributing the escrow funds, the Court of Appeals held (402 F.2d at 
675): 


In the exercise of our duty, as a court of equity, to “tailor * * * relief witha 
critical and balanced view of the ramifications of [the] decision,” ‘‘ we have de- 
cided that the monies escrowed before June 15, 1967 should be disbursed to the 


‘ Administrative agencies, at times, disregard a Court of Appeals’ decision which they 
regard as erroneous irrespective of whether certiorari was applied for in the case. See, e.g., 
In re Henry S. Shatkin. 34 Agr Dec 296, 314 (1975). 
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nearby farmers and that the distant producers are entitled to amounts there- 
after collected. [Footnote omitted.] 


The Supreme Court affirmed that equitable disposition of the escrow 
funds, holding (Zuber v. Allen, 396 U.S. 168, 197): 


The court below struck an equitable balance in awarding to petitioners, 
nearby farmers, all escrow monies collected prior to the entry of final judgment 
by the District Court. This is a fair solution, and one this Court will not disturb. 


In Blair v. Freeman, 370 F.2d 229 (C.A.D.C.), the Court was con- 
fronted with legal issues under the milk order program similar to Zuber 
and concluded that equitable considerations required prospective relief 
only, i.e., that retroactive refund was inappropriate. The Court stated 
(370 F.2d at 239): 


Appellants have invoked the aid of equity in seeking a declaration of their 
rights and the prevention of further interference with them. We are concerned 
lest a declaration of invalidity in the context of such an action be deemed to re- 
quire refund of moneys illegally paid and received under an invalid order. ** A 
court of equity may tailor its relief with a critical and balanced view of the 
ramifications of its decision, including in the overall public interest a consid- 
eration of the interests of those not before the court. [Footnote omitted.] 


Here we are confronted with an industry of labyrinthian complexity, in which 
hundreds of thousands of dollars in monthly adjustments were distributed to 
thousands of dairy farmers for a period of nine years. The recoupment of im- 
proper allowances from all “nearby” recipients would be a formidable task. Nor 
would elementary fairness permit the aggrieved producers to pick and choose 
farmers from whom they will demand redress. Doctrines of contribution among 
joint tort-feasors would have no automatic application to such a case. Even the 
producers benefited are not necessarily to be held to account for an ultra vires 
action taken by the Secretary in what he conceived to be the public interest. 
[Emphasis supplied.] 


In Atlantic Coast Line v. Florida, 295 U.S. 301, the Court held that 
shippers who paid a higher railroad rate than the previously existing 
rate, under an order of the Interstate Commerce Commission which was 
invalid because not supported by necessary findings, were not entitled to 
restitution when all of the equitable circumstances were considered. The 
Court held (295 U.S. at 309-310, 314): 


The claimant to prevail must show that the money was received in such cir- 
cumstances that the possessor will give offense to equity and good conscience if 
permitted to retain it.* * * The question no longer is whether the law would 
put him in possession of the money if the transaction were a new one. The ques- 
tion is whether the law will take it out of his possession after he has been able to 
collect it. 
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To prevail, the claimants must make out that in the circumstances here devel- 
oped a fixed and certain duty has been laid upon a court of equity to make the 
carrier pay the price of the blunders of the commerce board in drawing up its 
findings. ° 


The Atlantic Coast Line case discussed above deals “with the theory of 
recovery when an administrative body has committed procedural error,” 
and is not “limited to interpreting or depending upon the Interstate 
Commerce Act.” Weidberg v. American Airlines, Inc., 336 F. Supp. 407, 
412(N.D. I1.). 


In Democratic Cent. Com. of D.C. v. Washington M.A.T. Com’n, 485 
F.2d 786 (C.A.D.C.), certiorari denied, 415 U.S. 935, the Court had be- 
fore it a situation factually similar to Atlantic Coast Line involving the 
propriety of recovery of voidable fares established by the Washington 
Metropolitan Area Transit Commission. The Court held (485 F.2d at 
825-826): 


Restitution is essentially an equitable remedy. *** As we said in Williams, 
“our decision in this regard is to be governed by the equitable considerations 
which apply to suits for restitution generally.” **’ So, “[t]he basic question” in 
quests for restitution “is whether ‘the money was obtained in such circum- 
stances that the possessor will give offense to equity and good conscience if per- 
mitted to retain it’ and is ‘no longer whether the law would put him in posses- 
sion of the money if the transaction were a new one.’ ” *** To be sure, “[o}rdinar- 
ily . . . the proper disposition on setting aside a rate increase unlawfully ordered 
by the Commission would be to compel the regulated company to restore the en- 
tire difference between the higher fares collected under the invalid order and 
the amount that it would have received from the fare schedule previously in ef- 
fect,” °° and we have had previous occasion to do just that. *” “[R]Jestitution,” 
however, “is not a matter of right, but is ‘ex gratia, resting in the exercise of a 
sound discretion; ” *”' it “is granted to the extent and only to the extent that 
justice between the parties requires.” *”? It accordingly “lies within our author- 
ity to direct restitution in an amount less than the whole sum of the increased 
fares collected under the invalid order, or to deny it altogether, if compelling 
equitable considerations so dictate.” *” 


We think the proper measure of restitution in this case lies somewhere be- 
tween these two extremes. Here as in Williams, “we have found the Commis- 
sion’s action in approving the fare increase to have been invalid, and ... we 
have no basis in later valid action of the Commission for inferring that the rates 
set by [that order] were in fact, just and reasonable. . . .” *’* Here, no more than 
there, do we find warrant to “give legal effect to those rates by withholding 


’ For a recent example of the equitable considerations relevant in determining whether 
restitution should be made where a rate order of the Interstate Commerce Commission has 
been held invalid, see Inspection in Transit, Grain and Grain Products, Investigation and 
Suspension Docket No. 8548 (attached as Appendix A to respondent’s brief filed May 3. 
1979). 
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restitution altogether.” *”> At the same time, as in Williams, “we see no obstacle 
to our permitting the Company to retain some, though not all, of the proceeds 
of a fare increase if there is reliable evidence suggesting that it would be in- 
equitable to compel restitution in a greater amount.” *” [Footnotes omitted.] 


In Morgan v. United States, 307 U.S. 183, where an order of the Sec- 
retary of Agriculture declared that increased stockyard rates were un- 
reasonable, but the Secretary’s order was held to be procedurally de- 
fective on judicial review, the Court, applying equitable principles, re- 
fused to distribute to the stockyard the money which had been paid into 
the District Court, stating (307 U.S. at 195-196): 


{In Atlantic Coast Line], as here, the administrative agency could prescribe 
rates only for the future, and the higher rates exacted between the date of the 
first order and the second were without the sanction of a valid order. But there, 
as here, the first administrative order was not a nullity. * * * Though void- 
able, it could not be ignored without incurring the penalties for disobedience in- 
flicted by the applicable provisions of the statute. The rates did not lose their 
unjust and unreasonable quality in the one case, or cease to be unjustly dis- 
criminatory in the other, merely because the administrative orders in each were 
voidable for procedural defects or because a second order could operate only for 
the future. In each case the administrative agency was not without power to in- 
quire whether injustice had been done by the earlier rate, and the court, called 
on to ascertain, according to equitable principles, the rights of the parties with 
respect to payments under the voidable order, could take into account the sub- 
sequent determination of the administrative agency as the basis of its action. ° 


In Public Service Comn. of State of N.Y. v. Federal Power Com’n, 329 
F.2d 242 (C.A.D.C.), certiorari denied sub nom. Prado Oil & Gas Co. v. 
F.P.C., 377 U.S. 963, natural gas was sold at prices author:zed by the 
Commission in ex parte temporary certificates, but such prices were ulti- 
mately found by the Commission to be too high. The Commission con- 
cluded, however, that refunds should not be ordered. On appeal the 
Court agreed that the issue of a refund “turns upon equitable considera- 
tions,” stating (329 F.2d at 250): 


Here we follow the standard adopted by the Commission, namely, the standard 
of equity—that is, the issue of a refund in the present circumstances turns upon 
equitable considerations. * * * We recognize the Commission’s duty to consid- 
er the extent to which a refund obligation in the absence of prior warning will, 
by increasing the risk producers must bear, affect the quantity and continuity 
of the supply of gas and thus have an adverse effect on the interests of con- 
sumers. But there are public interest factors of equity which must be weighed 
along with the effect of mere absence of a refund condition in the temporary 


® See, also, Lehigh Valley Coop. v. United States, 370 U.S. 76, 99; Addison v. Holly Hill 
Co., 322 U.S. 607, 619-623; In re The Babcok Dairy Co. of Ohio, 35 Agr Dec 431, 441-445 
(1976). 
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certificates * * *Wedonot attempt an enumeration of all equitable considera- 
tions involved. These are better left for at least initial Commission considera- 
tion in all the circumstances. * * * There must be, with the assistance of the 
parties, a broader and more penetrating analysis and consideration of the fac- 
tors pro and con a refund, and its amount or extent, in arriving at an equitable 
conclusion. ” 


In Moss v. C.A.B., 521 F.2d 298 (C.A.D.C.), certiorari denied sub nom. 
Roberts v. C.A.B., 424 U.S. 966, where the Board’s approval of a rate in- 
crease was invalid, the Court affirmed a C.A.B. decision that retroactive 
relief, restoring to ratepayers the excess over the last lawfully estab- 
lished rate, was inappropriate, stating (521 F.2d at 307-309, 314-315): 


One right which clearly does not exist is the one petitioners claim for recov- 
ery of all amounts in excess of the last lawfully established rates. To cite only 
the most prominent contrary authority, the Supreme Court in Atlantic Coast 
Line expressly rejected the suggestion that where a rate order was procedurally 
defective the carriers should restore the excess over the last lawfully estab- 
lished rate, and thus “pay the price of the blunders of the commerce board.” 295 
US. at 314, 55S.Ct. at 718. 


We have not discussed the matter of “overcharges,” or charges in excess of 
properly filed rates. Manifestly the case for as strict rule of recovery is far 
stronger in that context. '® 


We have concluded that the Board correctly focused on the equity of restitu- 
tion and not just the reasonableness of past rates. Reasonable rates, in this 
regulated industry as in others, are those which are as low as possible but still 
allow the industry to provide “adequate and efficient service” and earn a rea- 
sonable rate of return, thus assuring its ability to attract necessary capital in 
the future. The just and reasonable rate, in short, is the rate at which, under a 
given set of economic circumstances, the industry will perform efficiently as 
that term is defined by the statute. 


There are distinct equitable considerations which may prevent a recovery 
even where fares had been found to exceed what was just and reasonable. It 
might be thought, to take the facts of our case as an example, that the reason- 
able rate for the past period was one which paid for a far more modest service 
than was actually provided, but that since a lavish service was in fact provided, 
with apparent Board blessings, there is no equity in extracting profits which 
never existed. Other circumstances can be imagined which might have already 
denied the airlines the fruits of their unreasonable prices, and thus make it in- 
equitable to require them to be disgorged. The excessiveness of prices, perhaps 
in combination with an unexpected economic downturn, might itself have 
caused a ruinous decline in the volume of air travel with consequent losses to 
the airlines. * * * As to who provides relief, past stockholders may have 


7 See, also, Placid Oil Company v. Federal Power Commission, 483 F.2d 880, 902-906 
(C. A. 5), affirmed sub nom. Mobil Oil Corp. v. FPC, 417 U.S. 283; In Re Hugoton- 
Anadarko Area Rate Case, 466 F.2d 974, 990-991 (C.A. 9). 





AGRICULTURAL MARKETING AGREEMENT ACT 
Cite as 38 A.D. 1061 


reaped the benefits of the unreasonable fares and departed the scene, leaving 
future stockholders to be adversely affected by the recovery. The bite which is 
effectively taken from future earnings by a recovery fund may in turn impair 
the health of the industry, to the disadvantage of the fare-payers themselves. 
* * * The equitable aspects of refunding past rates are as inextricably 
entwined with the Board’s normal regulatory responsibility, as such refunds 
may substantially affect the future rates, preformance, and health of the in- 
dustry. The statutory scheme thus seems to require that the Board pass in the 
first instance not only on the reasonableness of past rates, but on the equity of 
any recovery where such rates are found to have been unreasonable. 


Where, as here, recovery can only be had in terms of restitution grounded in 
equitable considerations, the circumstances just described are not such as to 
mandate recovery; and we leave undisturbed the Board’s action in this regard. 
This conclusion is fortified by, although not dependent upon, the finding that 
the carriers did not receive excessive and unreasonable returns from the fare 
level involved here, and that there is no fund of net enrichment from which 
restitution could appropriately be made. Assuming arguendo that restitution in 
respect of discriminatory fares may conceivably be appropriate where a carrier 
knows or should have known that such fares existed in an otherwise just and 
reasonable fare level, the facts here do not admit of the attribution to the car- 
rier of the requisite guilty knowledge. The fares in question were charged by 
the carriers in reasonable reliance on the Board’s explicit approval of them. To 
the extent that the board was mistaken about the lawfulness of the filing, the 
consequences of that mistake should not be visited upon the carriers, certainly 
absent any actual unjust enrichment. [Footnote omitted.] * 


Petitioner relies on Fairmont Foods Company v. Hardin, 442 F.2d 
762, 773 (C.A.D.C.), in which the Court held that Fairmont “is entitled 
to recover overpayments which it made pursuant to this invalid [milk] 
Order,” and remanded the case to the District Court on the issue of dam- 
ages “after appropriate proceedings.” No “appropriate proceedings” were 
held because the cooperative acknowledged its liability and restored the 
moneys without further proceedings. To the extent that Fairmont is in- 
consistent with the views discussed above, I believe that the better doc- 
trine is set forth in the later decisions by the D.C. Circuit (and in the 
other cases) discussed above as to the equitable considerations that 
should be considered in determining the extent to which restitution 
should be made. 


Petitioner also relies on Abbotts Dairies Division of Fairmont Food v. 
Butz, 584 F.2d 12 (C.A. 3), which held that it is inappropriate to consid- 
er whether a milk handler “passed on” the increased prices under an in- 
valid milk order, relying on Hanover Shoe v. United Shoe Machinery 
Corp., 392 U.S. 481, unless the “cost-plus exception to Hanover is 
deemed applicable” (584 F.2d at 21). I do not believe that the Hanover 


® See, also, Roberts, v. American Airlines, Inc., 526 F.2d 757, 762, fn. 2 (C.A. 7). 
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doctrine should apply here because that was an antitrust case in which 
the damages resulted from unlawful conduct by a private party, who 
would be the one to pay the damages. But here the overcharge was the 
result of Government error, and the overcharge would be paid by in- 
nocent producers, many of whom may not even have received the benefit 
of the overcharge. Notwithstanding the complex and burdensome prob- 
lems of proof incident to a consideration of the “passing on” issue, I be- 
lieve that equity requires that the respondent demonstrate that it did 
not pass on the overcharges (directly or indirectly). But since a reviewing 
court might not agree with this view, the remand proceeding should also 
explore whether any exceptions to the Hanover doctrine (discussed in 
that opinion) would be relevant if the Hanover doctrine were to be fol- 
lowed (see respondent’s brief filed May 3, 1979, pp. 43-47). 


Although the Abbotts decision discussed above is in large measure in- 
consistent with my views, the Court in Abbotts did state (584 F.2d at 
20): 


We view Atlantic Coast to instruct that the unreasonableness of an invalid 
administrative agency rate and the reasonableness of the rate sought to be used 
as a measure must appear before restitution of an overpayment can be decided. 


In the present case, those facts are by no means obvious. Hence even if 
the Abbotts view were to be followed (which will not be followed unless 
the Abbotts doctrine is affirmed by the Supreme Court in some sub- 
sequent proceeding), a detailed factual inquiry would have to be made 
before restitution could be ordered. 


Chief Judge Campbell notes in his Initial Decision filed in Docket No. 
AMA M 63-3 that § 8c (15) (A) of the Act, under which petitioner in- 
stituted the present proceedings, “does not authorize suits for damages. 
Where monetary amounts are in dispute, actions instituted pursuant to 
that section of the Act are limited solely to amounts imposed as obliga- 
tions under a Marketing Order” (Initial Decision, p. 1, fn. 2). However, to 
relieve petitioner of “any obligation imposed in connection” with the 
Order (7 U.S.C. 608c (15 (A)) to the extent that petitioner has been 
“damaged and the equities establish that restitution should be made 
comes within the scope of the statutory authorization. Hence the statu- 
tory provisions do not preclude an inquiry into petitioner’s damages and 
the equitable considerations discussed above. 


If petitioner establishes that it has been damaged and that equitable 
considerations warrant restitution, consideration should also be given as 
to what interest, if any, is warranted, considering all of the equitable 
considerations. Although interest has previously been denied to 
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handlers (see In re Lawson Milk Company, 22 Agr Dec 126, 22 Agr Dec 
455 (1963), affirmed, Lawson Milk Company v. Freeman, 358 F.2d 647 
(C.A. 6) ), in view of the great loss in the purchasing power of the dollar 
in recent years due to inflation, it would seem appropriate at least in 
some circumstances to award interest in order to relieve a handler of the 
obligations imposed in connection with an invalid Order. That is, if a 
handler was obligated to pay $1 under an Order in 1969, and $1 was re- 
turned to the handler in 1979, he was actually relieved of only about half 
the obligation of the Order, considering the actual purchasing power of 
the dollar in 1979. 

Interest should not, of course, be automatic, but should depend upon 
balancing of all of the equities. If interest is to be awarded, the tax con- 
sequences of the restitution ordered would be one of the relevant consid- 
erations in determining the amount of interest. The rate of inflation dur- 
ing the relevant time period would also be relevant (just as it is relevant 
in affecting the rate of interest in ordinary commercial transactions), 
but would not be controlling. 


These proceedings are remanded to the Chief Administrative Law 
Judge for further proceedings consistent with the views set forth above. 


APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 


EASTERN DIVISION 


BORDEN, INC. v. EARL BUTZ, Secretary of Agriculture. No. 74 C 2533. 
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TRANSCRIPT OF PROCEEDINGS 


before 
HON. JAMES B. PARSONS 
Chief Judge 


March 21, 1977 
10:40 o'clock, a.m. 


PRESENT: 
MR. BARNETT 
MR. PRITIKIN 


THE CLERK: 74 C 2533, Borden, Inc. vs. Earl Butz, Secretary of 


Agriculture — for ruling. 


THE COURT: Thank you for your patience. I will now read into the 
record this little memorandum. If you choose, you may want to pull 
counsels’ chairs up closer to be more comfortable. I read very badly. I 
will do the best I can over the microphone here. 


This is Borden, Inc. vs. Bob Bergland, Secretary of the Department of 
Agriculture. That name has been substituted, has it, for the original 
name of Earl Butz? 


MR. BARNETT: Yes, your Honor. 
THE COURT: Isee. Docket No. 74 C 2533. 


Pursuant to the Seventh Circuit’s mandate as found in Borden vs. Earl 
A. Butz, 544 F 2d 312, Seventh Circuit in 1976, I enter an order denying 
defendant’s motion for summary judgment and granting plaintiff's mo- 
tion for summary judgment. 


The sole matter still pending is the ascertainment of damages which 
plaintiff is entitled to recover and which has been stated by the Court of 
Appeals to be “the overpayments which (Borden) made pursuant to the 
invalid orders,” Borden vs. Butz, id. 319. This sum amounts to 
$249,978.38 and is calculated by taking the quantity of Class I milk pur- 
chased by plaintiff for its Des Moines plant during each month from 
October 1, 1970 through July 1, 1971 and applying the price differences 
effected by the three orders found to be invalid. 


The Secretary of Agriculture opposes on several grounds the entry of 
judgment in the amount referred to above. 


The Secretary’s first contention is that Borden is not entitled to over- 
payments on milk sold in the Des Moines area as it had agreed with its 
supplier to make these payments voluntarily. The Secretary goes on to 
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assert, “This agreement is prima facie evidence that milk would not be 
available for less than this (higher) price.” 


Defendant’s position that only a portion of the overpayments paid by 
Borden pursuant to the invalid orders should not be calculated as Bor- 
den’s damages is patently erroneous. 


The arrangement by Borden to pay an additional amount on milk re- 
sold in the Des Moines area was voluntary, and as such subject to 
modification at any time. It was, however, superseded and terminated 
by the subject orders once they became effective. 


Whether or not the voluntary arrangement would have been main- 
tained by the relevant parties is totally conjectural and cannot be con- 
sidered in the ascertainment of damages, that is to say, the overpay- 
ments made by Borden by virtue of the three orders. 


Moreover, the Seventh Circuit found the record to be barren of any 
economic justifications for those orders. It should be stressed that the 
Court of Appeals did not find explicitly or implicitly that the three il- 
legal orders were somehow valid with respect to milk purchased for re- 
sale in any of the three areas served by the Des Moines plant. 


The Secretary next urges that adjustments or credits which Mississip- 


pi Valley made to Borden should be subtracted from the total amount of 
overpayments and that further hearings are in order in this forum to as- 
certain whether credits were in fact granted, and; if so, the amount. 


In support of this contention an affidavit of one U. Grant Greyson, 
Market Administrator for Order 63, has been submitted. That affidavit, 
however, reveals that the actual price paid by Borden for milk delivered 
to its Des Moines plant exceeded the federal order price. 


Moreover, there is absolutely no basis in the record of this case indicat- 
ing that Borden had not paid at least the minimum order price for the 
relevant period being challenged herein. It is the overpayments with re- 
spect to the minimum order price which constitutes Borden’s damages. 


Any credits or adjustments by Borden’s suppliers for the over-order 
payments do not fall within the Secretary of Agriculture’s jurisdiction 
and are irrelevant to these proceedings. 


I should also observe that the issue of credits is now premature, as it is 
collateral to the assessment of Borden’s damages. The Secretary may 
properly reassert this question at the time of seeking execution, if neces- 
sary, of the judgment. 
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Therefore, no portion of the overpayments made by Borden is de- 
ducted from the amount of damages because of any asserted credits. 


The Secretary also contends that Borden must prove its damages, but 
this contention overlooks the nature of Borden’s claim. Borden is not 
seeking damages for any economic injury flowing from and as a result of 
the invalid orders, but, rather, is seeking the overpayments it has made 
and which has been defined by the Court of Appeals as the measure of 
Borden’s damages. 


The cases cited by the Secretary in support of its position are inap- 
posite. I have the footnote Anniston Manufacturing Company vs. Davis, 
301 U.S. 337; Rivera Manufacturing vs. U.S., 307 Fed. Supp. 916, Dis- 
trict of Colorado in 1969 and Epstein vs. U.S., 357 F 2d 928, U.S. Court 
of Claims, 1966; Gumpert vs. United States, 296 F 2d 927, U.S. Court of 
Claims in 1961. 


In each of the cases taxpayers sought to recover taxes alleged to have 
been illegally collected by the federal government. The respective courts 
found that the taxpayers had not made a requisite showing as to who ac- 
tually bore the economic burden of paying the taxes. 


Here, Borden was required to make the payment to its suppliers by vir- 


tue of what has now been determined as invalid orders. Nothing more re- 
mains to be shown. 


Finally, there is a question of when interest is to be applied. Allowance 
of interest is controlled by federal law where the claim for relief is feder- 
ally created. See Milwaukee Towne Corporation vs. Foss, Inc., 200 F 2d 
17, 20, Seventh Circuit in 1952; Perkins vs. Standard Oil Company of 
California, 487 F 2d 672, 675, Ninth Circuit, 1973. 


Whether or not to award prejudgment interest in cases arising under 
federal law has been placed within the sound discretion of the district 
court where, as here, the applicable federal statute provides no directive. 
See Blau vs. Lehman, 368 U.S. 403, 414, 1962; Lodges 743 and 1746, et 
cetera, vs. United Aircraft, 534 F 2d 422, 446, Second Circuit, 1975. 


Moreover, the award of such interest is to provide just compensation 
and is not in the nature of a penalty. Rosa vs. Insurance Company of the 
State of Pennsylvania, 421 F 2d 390, 393, Ninth Circuit, 1970; Lodges 
743 and 1746 vs. United Aircraft, which has been cited, that citation at 
page 447. 


In the exercise of the sound discretion that is permitted me, it is my 
firm conviction that prejudgment interest is particularly applicable in 
this case and is the only meaningful manner by which plaintiff can be 
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made whole. Borden has been deprived of the use of its money, a sum 
certain, for a period of time. 


In addition, the Secretary denied Borden’s application for iterim relief 
by which the overpayments could have been placed in an escrow fund 
and retain the interest on these payments, and thereby could have pre- 
served the value of the sum Borden had been compelled to pay. 


In view of this, Borden is awarded damages in the amount of 
$249,978.38 plus interest at a rate of 6 per cent per annum from the 
dates on which its overpayments were made. The Court in this respect is 
guided in part by Illinois Revised Statutes, Chapter 74, Section 3, mere- 
ly guided as to the rate of interest because of the absence of a federal in- 
terest rate. 


Are there questions? 

MR. PRITIKIN: No, your Honor. 

MR. BARNETT: No, your Honor. 

THE COURT: Very well. Thank you, gentlemen. 
MR. BARNETT: Thank you, your Honor. 

MR. PRITIKIN: Thank you, your Honor. 


(No. 19,291) 


In re WEISSGLASS GOLD SEAL DAIRY CoRP. AMA Docket No. M 2-56. 
Decided July 19, 1979. 


Order #2 — shrinkage provisions of — Classification and pricing of pooled 
milk — Producer settlement fund — petition to recover difference between 
Class I and Class II prices for specified period — Petition dismissed 


Where the petitioner’s contentions with respect to the challenged provisions of the Order 
are found to be without merit, the relief requested by petitioner is denied and the 
petition is dismissed. 


John G. Liebert, Administrative Law Judge. 
Mac D. Levin, Hackensack, NJ, for petitioner 
John Vetne, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an appeal to the Judicial Officer from an Initial Decision filed 
by Administrative Law Judge John G. Liebert on May 29, 1979, under 
the Agricultural Marketing Agreement Act of 1937, as amended. Final 
administrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated to the Judicial Officer 
(37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395).* 


After careful consideration of the record in this proceeding, the initial 
Decision and Order, attached hereto, is adopted as the final Decision and 
Order, except that the provisions of the order as to the finality thereof in 
the absence of an appeal and as to the service thereof on the parties have 
been deleted. 


The decision in In re Oak Tree Farm Dairy, et al., 38 Agr Dec 113 
(1979), appeal pending, referred to in the attached initial decision, 
demonstrates that the challenged order provisions do not constitute an 
economic trade barrier prohibited by 7 U.S.C.608c (5) (G). That section 
would be relevant here only if petitioner claimed that under the New 
York-New Jersey Order, it could not bring milk or milk products into the 
New York-New Jersey area from some other area. It is totally irrelevant 
to petitioner’s claim that it could not be competitive as to sales of New 
York-New Jersey milk in other order areas. Moreover, the Oak Tree deci- 
sion demonstrates that there is no factual basis for petitioner’s claim 
that the provisions challenged in this proceeding are the cause of any in- 
ability to be competitive in other areas. 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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INITIAL DECISION AND ORDER AS MODIFIED 


PRELIMINARY STATEMENT 


This is a proceeding under Section 608c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.). It 
was initiated by a petition filed by Weissglass Gold Seal Dairy Corpora- 
tion on April 30, 1975, challenging the legality of § 1002.42 of the fed- 
eral order regulating the handling of Milk in the New York-New Jersey 
Marketing Area. This section deals with the classification of “shrink- 
age.” 

The petition protests as illegal the operation of § 1002.42 which re- 
quires classification and pricing of pooled milk involved in “shrinkage” 
in Class I, and the classification and pricing in Class I of milk which was 
dumped or lost in packaging and laboratory use. Petitioner contends 
that the milk involved which is classified in Class I should be classified 
in Class II. Petitioner seeks to recover from the Producer Settlement 
Fund, established and maintained under the Order, those sum of money 
which were paid into the Fund in each of the months during the period 
March 1973 through April 1975 which represent the difference between 


the Class I and the Class II prices of the milk involved. 


Respondent filed an Answer on May 30, 1975, controverting the al- 
legations of the petitioner with respect to the illegality of the Order 
provision, and petitioner’s estimate of the alleged monetary damage suf- 
fered. 


This matter was initially set down for hearing by Administrative Law 
Judge William J. Weber on June 10, 1975. Subsequently, respondent re- 
quested an indefinite stay of hearing for the primary reason that the 
validity of the provision involved dealing with the “shrinkage” provi- 
sions of the New York-New Jersey Milk Marketing Order was already 
before the Department on a remand from the United States District 
Court for the Eastern District of New York in the matter of Jn re: Oak 
Tree Farm Dairy, Inc. (Remand Order February 18, 1975). It was con- 
sidered that the disposition of the Oak Tree Farm Dairy litigation would 
settle the question of the validity of the contested provision. According- 
ly, on July 30, 1975, Judge Weber continued the instant case indefinite- 
ly. 


While the Oak Tree Farm Dairy matter was pending before the United 
States District Court, as well as after the remand, several additional 
handlers of milk regulated by the Order challenged the legality of 
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§ 1002.42 of the Order and filed with the Secretary petitions under sec- 
tion 608c (15) (A) of the Act. At the remand hearing of the Oak Tree 
matter all of these petitions except one were consolidated with it, by 
agreement of the parties, because of the common issues of the validity of 
the “shrinkage” provision. However, Weissglass Gold Seal Dairy Cor- 
poration requested that its petition not be consolidated with the others 
for hearing because of alleged material differences between the factual 
situation relative to its marketing of milk and that of the other peti- 
tioners. This request was granted. 


On May 31, 1978, Administrative Law Judge John G. Liebert issued 
his decision on the Oak Tree Farm Dairy matter, (Docket No. M 2-36) 
and the other petitions. On appeal the Judicial Officer issued a final 
decision on the consolidated petitions, In re: Oak Tree Farm Dairy, Inc. 
38 A.D. 113, (February 22, 1979). In pertinent part he sustained the 
validity of § 1002.42 of the Order and denied monetary relief to all peti- 
tioners. 


On July 18, 1978, hearing on the instant petition was held before Ad- 
ministrative Law Judge John G. Liebert. The purpose of this hearing by 
stipulation of the parties was to disclose the alleged differences between 
the factual situation in Weissglass Gold Seal Dairy Corporation’s mar- 
keting of milk and that of the other petitioners in the consolidated pro- 
ceeding to determine whether or not there was a basis for resolving its 
petition differently. At this hearing, petitioner was represented by Allan 
Weissglass, president of petitioner corporation, assisted by Mr. Mac D. 
Levin, auditor and consultant. Respondent was represented by John 
Vetne, Esq., Office of General Counsel, United States Department of 
Agriculture. The hearing was held on July 18, 1978, in the Conference 
Room of the Market Administrator for the New York-New Jersey Milk 
Marketing Area, 205 East 42nd Street, New York, New York. 


At the conclusion of the hearing the parties were given an opportunity 
to file Proposed Findings of Fact and Briefs. After several extensions of 
time petitioner’s Proposed Findings and Brief were filed on February 1, 
1979, and respondent’s “Statement on Briefing” was filed on April 30, 
1979. Respondent expressed the view that petitioner has raised no issues 
which have not been resolved by the Judicial Officer’s Decision Jn re: 
Oak Tree Farm Dairy, Inc., issued on February 22, 1979. 
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STIPULATIONS 


The parties at the hearing (Tr. pp. 8, 9) stipulated as follows: 


“The issues raised in this administrative proceeding for the Honorable John 
G. Liebert, Administrative Law Judge, relate to the rulemaking propriety, the 
statutory validity, of 7 CFR 1002.42, which provision governs classification of, 
and accounting for, “Shrinkage” under the New York-New Jersey Marketing 
Order. 


The parties acknowledge that this regulatory provision was the subject of re- 
cent decisions by Judge Liebert in Oak Tree Farm Dairy, Inc., et al (AMA 
Docket No. M2-36, and consolidated cases, Decision filed May 31, 1978) and 
Fitchett Brothers, Inc. (AMA Docket No. M2-70, Decision filed June 5, 1978.) 
In order to avoid encumbering this record with voluminus evidence in duplica- 
tion of the record in Oak Tree, the parties hereto agree that all evidence pre- 
sented in the Oak Tree proceedings shall be incorporated by reference as evi- 
dence in this proceeding, and may be relied upon by the parties hereto for any 
purpose relating to the issues in the instant case. Further, any Order No. 2 (or 
predecessor Order) rulemaking record not physically made part of the Oak Tree 
proceedings shall be considered as evidence in this proceeding to the extent any 
portion thereof is duplicated and attached to the briefs of the parties. 


The parties further agree, in order to limit and abbreviate the briefing and 
argument required in this case, that the decisions of Judge Liebert in Oak Tree 
and related cases, and any decision or appeal therefrom, shall be considered the 
decision of this case with respect to any issues or facts which are identical in the 
Oak Tree cases, Provided, that by this agreement, neither party waives any ap- 
peal right with respect to any element of the Oak Tree decisions as it may re- 
late to facts or issues unique to this proceeding.” 


ANALYSIS OF CONTENTIONS OF PETITIONER 


Petitioner’s testimony and argument on the record of this proceeding 
consists of a statement by Mr. Weissglass describing his protests con- 
cerning § 1002.42 of the Order, together with a statement of Mr. Mac 
D. Levin. Petitioner’s contentions are summarized as follows: 


1. Petitioner contends that the definition of “shrinkage” in 
Order No. 2 should be expanded to include milk which is dumped, 
milk used in laboratory testing, milk lost in packaging, and milk 
lost in plant operations due to adhesion, evaporation and waste. 


2. Petitioner, who is regulated under Order #2, contends 
that the more generous provisions for classification of “shrink- 
age” in Class II in the adjacent federal order regulating the 
handling of milk in the Middle-Atlantic Marketing Area, (Order 
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#4), works to its economic prejudice because petitioner markets 
milk products in direct competition with handlers regulated 
under that Order and, who, to the extent of the monetary differ- 
ence resulting in the classification of more of their “shrinkage” in 
Class II, pay less for their milk. 


3. Petitioner contends that, because it markets approximate- 
ly 97% of its milk receipts in Class I products, the operation of 
the “shrinkage” provision, § 1002.42, discriminates against it in 
favor of handlers who market larger quantities of Class II prod- 
ucts. 


4. Petitioner contends that § 1002.42 is illegal because milk 
involved in “shrinkage” has no value, since it is not used in con- 
sumption. It contends therefore, that all “shrinkage” should be 
classified and priced without limitation in the lowest class. 


5. Petitioner contends that it is disadvantaged by the opera- 
tion of § 1002.42, which requires that milk which is dumped, 
used in laboratory testing, or lost in plant operations be classified 
in Class I, and that petitioner has to replace the volume lost in 
“shrinkage” thereby forcing petitioner to pay producers twice at 
the highest class price for an identical volume of usable milk 
available for sale by it. 


PETITIONER’S AMENDMENT OF CLAIM 


At the hearing petitioner amended its petition to increase the amount 
of its claim from $140,000 to $153,331. Petitioner’s representatives pre- 
sented reports and exhibits in support of the volumes of milk involved in 
its “plant loss” and “shrinkage” during the period from March 1973 
through April 1975. 


With respect to this matter, it was agreed by the parties that, in the 
event petitioner prevailed in its claim, the exact amount of money 
recoverable could and should be determined on the basis of an audit of 
the handler’s operations during the period March 1973 through April 
1975, and reclassification of the milk involved. 


FINDINGS AND CONCLUSIONS 





1082 AGRICULTURAL MARKETING AGREEMENT ACT 
Cite as 38 A.D. 1082 


The purpose of this hearing was to determine whether or not petition- 
er raised any new, or different, substantive contentions or arguments 
that was not raised and disposed of in the consolidated decision, Jn re: 
Oak Tree Farm Dairy, Inc., et al, supra. 


The parties stipulated and agreed to be bound by the disposition of 
identical contentions and arguments raised herein which were disposed 
of In re: Oak Tree Farm Dairy, Inc., et al., supra. Petitioner, however, re- 
served the right of appeal therefrom. In this connection we note that 
petitioner’s representative did appear and did present argument before 
the Judicial Officer when he heard the appeal from the Administrative 
Law Judge’s decision in that consolidated proceeding. 


On review of the statements and evidence presented in the instant 
hearing, together with a review of the Judicial Officer’s final decision Jn 
re: Oak Tree Farm Dairy, Inc., et al., supra, (which was issued after the 
instant hearing) we find and conclude that all of the contentions raised 
by the instant petition were raised and disposed of in that Decision. Ac- 
cordingly, we conclude that this petition must be dismissed in conform- 
ity with that decision. 


The relief request by petitioner is denied and the petition is dismissed 
on the merits. 


(19,292) 


In re EDWARD O. PHILIPP, d/b/a NEW HOPE FARM DAIRY. AMA Docket 
No. M-36-8. Decided March 26, 1979. 


Original decision — modification of — obligations owed by Edward O. 
Philipp only 


Victor W. Palmer, Administrative Law Judge. 
Garrett B. Stevens, for respondent. 
John B. Carroll, Syracuse, NY, for petitioner. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a proceeding under the Agricultural Marketing Agreement Act 
of 1937 as amended (7 U.S.C. 601 et seq.), in which Administrative Law 
Judge Victor W. Palmer filed an initial Decision on October 30, 1978, 
holding that the Market Administrator of Order 36 properly determined 
the amount of the obligations owed by petitioner, but improperly de- 
termined that the obligations were owed jointly by Edward O. Philipp 
and his wife, Alice Philipp. 


Respondent appealed to the Judicial Officer, to whom final ad- 
ministrative authority has been delegated to decide the Department’s 
cases subject to the Administrative Procedure Act (87 F.R. 28475; 38 
F.R. 10795; 42 F.R. 4395). ' 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 900.65 (b) (1) ), was requested by respondent, but is denied inas- 
much as the sole issue involved on appeal has been thoroughly briefed 
and oral argument would not seem to be helpful. 


The term “handler” is defined in the Order as “Any person in his 
capacity as the operator of one or more pool plants” (7 CFR 1036.9). 
“Person” is defined as “any individual, partnership, corporation, associa- 
tion, or other business unit” (7 CFR 1000.2 (e) ). 


Petitioner’s primary argument is that no partnership existed under 
Pennsylvania law. However, assuming the validity of petitioner’s argu- 
ment, it would be sufficient to hold Edward O. and Alice Philipp jointly 
responsible for the dairy’s obligations that they were a “business unit,” 
irrespective of whether they also were a partnership. In addition, Feder- 
al law rather than local law is controlling in applying the provisions of a 
Federal regulatory program. See, e.g., In re American Fruit Purveyors, 
Inc., 30 Agr Dec 1542, 1557 (1971). 


The issue in this case is extremely close. However, a careful examina- 
tion of the entire record leads me to the conclusion that petitioner sus- 
tained the burden of proving that his wife’s participation in the dairy’s 


1 The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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business was merely because of their relationship as man and wife rather 
than as joint participants in a partnership or other business unit. Ac- 
cordingly, I concur in the result reached by Judge Palmer. Since the is- 
sue turns on the unique facts of this case, no useful purpose would be 
served by reviewing the facts relied on by the parties in support of their 
respective positions. 


The obligations billed to petitioner by the Market Administrator shall 
not be modified in amount, but are herewith modified to reflect that 
they are owed by Edward O. Philipp, solely, who does business as New 
Hope Farm Dairy, an individual proprietorship. 





LIST OF DECISIONS REPORTED 
AUGUST 1979 
AGRICULTURE DECISIONS 
Agricultural Marketing Act of 1946 


Hess BROTHERS FARMS, INC. I&G Docket No. 73. Consent Or- 
der — Sanction 





(19,293) 


In re HESS BROTHERS FARMS, INC. I&G Docket No. 73. Decided July 16, 
1979. 


Consent order 


Respondent has consented to issurance of the order herein against it for violating the Act 
as found herein. Shell egg grading services under the Act are withdrawn from and 
denied to respondent for a period of 90 days. 


Thomas R. Clark, for complainant. 
Robert P. Vom Eigen, Washington, D.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT ORDER 


This is an administrative proceeding under the Agricultural 
Marketing Act of 1946, as amended (7 U.S.C. 1621 et seq., hereinafter 
referred to as the “Act”), for the debarment of Hess Brothers Farms, 
Inc., its officers, agents, subsidiaries or affiliates, from any and all bene- 
fits of the Act and in particular for the withdrawal of shell egg grading 
services. Subsequent to a temporary suspension of shell egg grading 
services effective April 27, 1979, this proceeding was initiated by a com- 
plaint filed on May 3, 1979, by the Director, Poultry and Dairy Quality 
Division, Food Safety and Quality Service, United States Department of 


Agriculture, charging respondent with violating the Act and regulations 
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thereunder (7 CFR Part 2856). Respondent filed an answer and affirma- 
tive defenses on May 23, 1979, generally denying the substantive allega- 
tions in the complaint. This Consent Order has been entered into 
between the parties pursuant to Section 1.138 of the applicable Rules of 
Practice (7 CFR 1.138). 


Respondent admits the jurisdictional allegations of the complaint, 
admits the existence of certain facts as set forth in Paragraph 1 through 
3 of the Findings of Fact in this Consent Order, waives oral hearing and 
further proceedings under the Rules of Practice (7 CFR Part 1), and con- 
sents to the issuance of a specified order containing findings of fact and 
conclusions and ordering that respondent be debarred from any and all 
benefits under the Act, including but not limited to shell egg grading 
services, for a period of 90 days from the date shell egg grading services 
were temporarily suspended. The Consent Order is to become effective 
on the date of issuance. Complainant agrees to the entry of this Consent 
Order. 


FINDINGS OF FACT 


1. Respondent, Hess Brothers Farms, Inc., a corporation whose ad- 
dress is R.D. #1, P. O. Box 453, Ephrata, Pennsylvania 17522, is a per- 
son within the provisions of Section 2856.1 of the regulations. Respond- 
ent is designated as official Plant No. 1125. Voluntary shell egg grading 
services were first granted to respondent on September 19, 1966. Mr. 
Ear! Hess is the president of respondent corporation. 


2. Mrs. Janet Lupinetti is an employee of the United States Depart- 
ment of Agriculture, licensed by the Department as an official shell egg 
grader. Mrs. Lupinetti was assigned as the resident shell egg grader at 
Hess Brothers Farms, Inc., since December 1972. 


3. On the morning of April 26, 1979, Mrs. Lupinetti was present at re- 
spondent’s plant in her official capacity as a shell egg grader, and be- 
come involved in an incident with respondent’s representative, Earl 
Hess. As a result of this incident Earl Hess was found guilty of harass- 
ment of Mrs. Lupinetti by a District Justice of Lancaster County, Penn- 
sylvania, and was fined $200. No appeal was taken from that ruling. 


CONCLUSIONS 
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By reason of the facts set forth in Findings of Fact Nos. 1, 2, and 3, re- 
spondent is found to have interfered with the USDA grader in violation 
of the Act and the regulations thereunder. Inasmuch as respondent has 
admitted the jurisdictional facts in this proceeding, and respondent and 
complainant have agreed to the entry of a Consent Order, the following 
Order is issued. 


Respondent, Hess Brothers Farms, Inc., is hereby debarred from any 
and all benefits under the Agricultural Marketing Act of 1946, as 
amended, 7 U.S.C. 1621 et seq., and in particular, from shell egg grading 
services thereunder, for a period of 90 days beginning on April 27, 1979, 
and ending at midnight on July 26, 1979. 


Copies hereof shall be served on the parties. 
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AUGUST 1979 
AGRICULTURE DECISIONS 
Animal Quarantine Act 


BARHAM, Dr. Bossy G. VA Docket No. 4, Order of Dismissal 
— by agreement of parties 


BisHop, Dr. Roy B. VA Docket No. 10. Consent Order — 
Sanction 


(19,294) 
In re DR. ROY B. BISHOP. VA Docket No. 10. Decided August 14, 1979. 


CONSENT ORDER 
Respondent has consented to issuance of the order herein against him for violating the Act 
as found. Respondent is suspended as a registrant under the Act for nine months. 


Ellen Spano, for complainant. 
Charles R. Anderson, Los Angeles, CA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the regu- 
lations, by a complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture, 
alleging that the respondent violated the Standards for Accredited Vet- 
erinarians. This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, waives oral hearing and further proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Dr. Roy B. Bishop, hereinafter referred to as the respondent, is an 
individual residing in Alta Loma, California 91701. 


2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
California, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to its entry, this decision will be entered. 


ORDER 


Respondent’s veterinary accreditation is hereby suspended for a 
period of 9 months beginning August 1, 1979. 


This order will have the same force and effect as if entered after full 
hearing and will be effective on the day this order is served upon re- 
spondent. 





(19,295) 
In re DR. BOBBY G. BARHAM. VA Docket No. 4. Decided March 22, 1979. 
ORDER OF DISMISSAL 


Edward M. Ruckert, for complainant. 
Jack K. Smith, Corsicana, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


The parties herein have agreed that complainant’s motion to dismiss 
should be granted. The complaint therefore is dismissed. 
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Animal] Welfare Act 


SHARP, VERNICE. AWA Docket No. 115. Consent order — 
Sanction ‘i, 39090 





(No. ) 
In re VERNICE SHARP. A WA Docket No. 115. Decided July 20, 1979. 


CONSENT ORDER 


Respondent has consented to issuance of the order herein against her for violations of the 
regulations and standards in connection with her operations as a Class A dealer un- 
der the Act as found herein. Respondent is assessed a civil penalty therefor in the 
amount of $750. 


Patricia V. Fettmann, for complainant. 
Jack Peace, Trenton, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, charging that respondent willfully violated 
the Act and the regulations and standards thereunder (9 CFR Part 3). 
This decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to these proceedings (9 CFR 4.2; 42 F.R. 
10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits all the allegations contained in the complaint 
and the findings of fact set forth herein and consents to the entry of this 
decision. 


Respondent has informed the complainant that she will never again 
engage in the business of breeding and raising dogs, selling, delivering 
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for transportation, and transporting such dogs, for compensation or 


profit, for research or teaching purposes or for exhibition purposes or for 
use as pets. 


In consideration of the above, complainant has agreed to the entry of 
this decision which decreases the civil penalty assessed in the decision 
entered on June 11, 1979. 


It being deemed desirable for the parties in this action to settle this 
matter, complainant’s motion to vacate judgment and substitute this 
Consent Decree is granted and this Stipulation and Consent Order shall 
be entered as the final order to be issued in this proceeding. 


FINDINGS OF FACT 


1. (a) Vernice Sharp, hereinafter referred to as the respondent, was 
an individual doing business as Vernice Sharp Kennel, Route #1, Dawn, 
Missouri 64638. 


(b) The respondent was at all times material herein: 


(1) Engaged in the business of breeding and raising dogs, sell- 
ing, delivering for transportation, and transporting such dogs, affecting 
commerce, for compensation or profit, for research or teaching purposes 
or for exhibition purposes or for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and the regulations by 
the Secretary of Agriculture, and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, respondent was apprised 
of the provisions of the Act and the regulations and standards, and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about July 6, 1977, housed dogs at her dealer 
premises located at Route #1, Dawn, Missouri, and in connection with 
such dogs, violated the regulations and standards in the following re- 
spects: 


(a) The primary enclosures and facilities were not maintained in 
good repair to contain the dogs and to protect them from injury. 


(b) The primary enclosures had not been sanitized often enough 
and the animal and food wastes had not been removed as often as 
necessary to minimize vermin infestation, odors, and disease hazards. 
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(c) The interior building surfaces of the housing facilities were not 
constructed and maintained to be substantially impervious to moisture 
and could not be readily sanitized. 


(d) Numerous dogs were in poor health and had not received ade- 
quate veterinarian care. 


(e) The dog houses were not adequately ventilated resulting in 
excessive odor and thereby causing a health hazard. 


(f) The feed pans contained moldy feed. 


(g) Most water pans were dirty and contained dirty, stagnant 
water. 


(h) The trash and flies in the area created a health hazard. 


3. Respondent, on or about June 27, 1977, housed dogs at her busi- 
ness facilities at Route #1, Dawn, Missouri, and in connection with such 
dogs violated the regulations and standards in the following respects: 


(a) The primary enclosures and facilities were not maintained in 
good repair to contain the dogs and to protect them from injury. 


(b) The primary enclosures had not been sanitized often enough 
and the animal and food wastes had not been removed as often as neces- 
sary to minimize vermin infestation, odors, and disease hazards. 


(c) The interior building surfaces of the housing facilities were not 
constructed and maintained to be substantially impervious to moisture 
and could not be readily sanitized. 


(d) The dog houses were not adequately ventilated resulting in ex- 
cessive odor causing health hazard. 


(e) Most water pans were dirty and contained dirty, stagnant 
water. 


(f) The trash and flies in the area created a health hazard. 


4. Respondent, on or about June 8, 1977, housed dogs at her business 
facilities at Route #1, Dawn, Missouri, and in connection with such dogs 
violated the regulations and standards in the following respects: 


(a) The primary enclosures and facilities were not maintained in 
good repair to contain the dogs and to protect them from injury. 


(b) The trash and flies in the area created a health hazard. 


CONCLUSIONS 
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By reason of the facts contained in findings of fact 1, 2, 3 and 4 herein, 
respondent has willfully violated section 2.100 of the regulations (9 CFR 
2.100) and sections 3.1 (a), 3.1 (d), 3.2 (b), 3.2 (d), 3.4 (a), 3.5 (a), 3.6, 
3.7 (a), 3.7 (b) (2), 3.7 (b) (3), 3.7 (c), 3.7 (d), and 3.10 (a) of the standards 
(9 CFR 3.1 (a), 3.1(d), 3.2(b), 3.2(d), 3.4 (a), 3.5 (a), 3.6, 3.7 (a), 
3.7 (b) (2), 3.7 (b) (3), 3.7 (c), 3.7 (d), and 3.10 (a) ). 


In section 1 of the Animal Welfare Act, as amended (7 U.S.C. 2131), 
Congress found: 


That animals and activities which are regulated under this Act are either in 
interstate or foreign commerce or substantially affect such commerce or the 
free flow thereof, and that regulation of animals and activities as provided in 
this Act is necessary to prevent and eliminate burdens upon such commerce and 
to effectively regulate such commerce, in order—. . . 


(3) to protect the owners of animals from the theft of their animals by pre- 
venting the sale or use of animals which have been stolen. . . . 


(and further) that it is essential to regulate, as provided in this Act, the trans- 
portation, purchase, sale, housing, care, handling, and treatment of animals by 
carriers or by person or organizations engaged in using them for research or 
experimental purposes or for exhibition purposes or holding them for sale as 
pets or for any such purpose or use. 


Respondent’s admission of all the allegations contained in the com- 
plaint and the party’s consent to the issuance of this Consent Decision 
warrants the entry of this decision in this matter. 


Respondent, Vernice Sharp, is assessed a civil penalty of $750.00 
which shall be payable by certified check or money order to the Treas- 
urer of the United States and forwarded to Partricia V. Fettmann, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C., within thirty (30) days from the date this order be- 
comes effective. 


Copies hereof shall be served upon the parties and this order shall be- 
come effective 35 days after service hereof upon respondent. 





LIST OF DECISIONS REPORTED 
AUGUST 1979 


AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


BonneETT, Bruce. P&S Docket No. 5616. Consent order — 
Sanction 


ForTNER, Oris L. P&S Docket No. 5629. Accounts and rec- 
ords — incomplete or incorrect — False or incorrect 
weights — selling and billing on the basis of — 
Checks or drafts — insufficient funds — failure to 
pay when due — Sanction 


FULLER, THOMAS JOHN. P&S Docket No. 5566. Consent order 
— Sanction 


JACKSON, ARTHUR, JR. P&S Docket No. 5609. Consent order 
LUEDTKE, RoyAL H., ELLis LAwsoNn, and GRANT WALKER. 
P&S Docket No. 5653. Consent order as to Grant 


Walker — Sanction 


MeErTz, J. B., JR., and PAUL LAuck. P&S Docket No. 5646. 
Consent order — Sanction 


ROSETH, JEROME F. and DuWAYNE E. Burton. P&S Docket 
No. 5650. Consent order — Sanction 


YOUNIE, DENNIS D. P&S Docket No. 5624. Consent order 


(No. 19,297) 


In re ROYAL H. LUEDTKE, ELLIS LAWSON, and GRANT WALKER. P&S Doc- 
ket No. 5653. Decided August 8, 1979, with respect to Grant Wal- 
ker. 


Consent order — Sanction 


Respondent Grant Walker has consented to issuance of the order herein against him for 
violations of the Act and the regulations as found here in connection with his opera- 
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tions as a dealer thereunder. Respondent Walker is ordered to cease and desist from 
said violations, and is suspended as as registrant under the Act for 30 days. In addi- 
tion, respondent Walker is assessed a civil penalty of $2,000.00. 


Thomas M. Walsh, for complainant. 
John E. Baldridge, Washington, Iowa, for respondent Walker. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This p: oceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued the.eunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 


Respondent Grant Walker admits the jurisdictional allegations in 
paragraph I. C. of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 


purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Grant Walker (herein referred to as Walker) is an 
individual whose principal place of business is located at Washington, 
Iowa. Respondent Walker’s mailing address is P.O. Box 505, Washing- 
ton, lowa 52353. 


2. Respondent Walker is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce for his 
own account. 


3. Respondent Walker is, and at all times material herein was, regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 


CONCLUSIONS 
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Respondent Walker has admitted the jurisdictional facts and the 
parties have agreed to the entry of this decision. The decision will there- 
fore be entered. 


Respondent Walker, his agents ane employees, directly or indirectly 
through any corporate or other device, shall cease and desist from: 


(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 


(2) Entering into, continuing in, or cooperating in any agreement, 
arrangement, understanding or course of business with any person for 
the purpose of aiding or assisting such person to obtain money from the 
purchasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 


(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, respondent’s actual purchase price for 
such livestock, or the method or procedure by which respondent 
acquired such livestock; 


(4) Entering into, continuing in, or cooperating in any agreement, 
arrangement, understanding or course of business with any person 
employed by a packer as a salaried livestock buyer, whereby respondent 
and such packer buyer, buy and sell livestock on a partnership basis for 
their own speculative account. 


Respondent Walker shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including purchase and sales invoices or accountings 
documenting all of his livestock transactions. 


Respondent Walker is assessed a civil penalty in the amount of 
$2,000.00 which shall be payable by certified check or by money order to 
the Treasurer of the United States. 


Respondent Walker is suspended as a registrant under the Act for a 
period of thirty (30) days. 
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The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,298). 


In re DENNIS D. YOUNIE. P&S Docket No. 5624. Decided August 15, 
1979. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder. 
Respondent is ordered to cease and desist from the violations as set forth herein. 


Stephen E. Hart, for complainant. 
John B. Wehde, Huron, SD, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dennis D. Younie, hereinafter referred to as the respondent, is an 
individual whose address is 210 6th Street, N.E., Wessington Springs, 
South Dakota 57382. 


2. Respondent, at all times material herein, was engaged in the busi- 
ness of buying and selling livestock in commerce for his own account and 
buying livestock in commerce on a commission basis. 


3. Respondent has been registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce since July 31, 1978. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Dennis D. Younie, individually, as a partner with any 
other person, or directly or indirectly through any corporate or other de- 
vice, in connection with his operations subject to the Packers and Stock- 
yards Act, shall cease and desist from: 


1. Accounting to or collecting from, or causing another to account to 
or collect from, any person for whom he purchases livestock or to whom 
he sells livestock on the basis of false and incorrect weights; 


2. Accounting to or collecting from, or causing another to account to 
or collect from, any person for whom he purchases livestock or to whom 
he sells livestock on the basis of a price other than that agreed upon in 
the purchase or sales agreement between the parties; 


3. Issuing or causing to be issued invoices, accounts of purchase, live- 
stock purchase recap sheets or any other documents showing false or in- 
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correct prices as the purchase prices of livestock purchased on a com- 
mission basis, in commerce; 


4. Issuing or causing to be issued invoices, accounts of purchase, live- 
stock recap sheets or any other documents showing false or incorrect 
weights as the purchase weights of livestock purchased in commerce; 
and 


5. Failing to transmit or deliver to the person for whose account re- 
spondent purchases livestock on a commission or agency basis a true 
written account of the purchase showing the number, weight and price 
of each kind of animal purchased, the names of the persons from whom 
purchased, the date of purchase, the commission and other lawful 
charges, and such other facts as may be necessary to complete the 
account and show fully the true nature of the transaction. 


In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ) the re- 
spondent is assessed a civil penalty in the amount of $3,000 (Three 
Thousand Dollars). The provisions of this Order shall become effective 
on the sixth day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 19,299) 


In re J. B. MERTZ, JR., and PAUL LAUCK. P&S Docket No. 5646. Decided 
August 20, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a dealer and man- 
ager as set forth herein. Respondents are ordered to cease and desist from said viola- 
tions. Further, respondent Mertz is suspended as a registrant under the Act for 20 
days. And respondent Lauck is assessed a civil penalty of $1,000.00. 


Joanne I. Schwartz, for complainant. 
Mark J. Wiedenfeld and Ross H. Sidney, Des Moines, IA, 
for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 


Respondent, J. B. Mertz, Jr., having heretofore filed Answer in the 
above entitled matter wherein he denied each and all of the allegations 
of the Complaint, does hereby strike said Answer in its entirety and does 
now admit the jurisdictional allegations in paragraph I of the Complaint; 
and does specifically admit that the Secretary of Agriculture has juris- 
diction in this matter. That with respect to the remaining allegations, 
this respondent neither admits nor denies the same; does expressly 
waive oral hearing and further proceedings and consents and agrees to 
the entry of this decision of the Administrative Law Judge. Consent is 
given for the purpose of settling this proceeding and for that purpose 
only and is not to be construed as an admission of guilt. 


Respondent, Paul Lauck, having heretofore filed Answer in the above 
entitled matter wherein he denied each and all of the allegations of the 
Complaint, does hereby strike said Answer in its entirety and does now 
admit the jurisdictional allegations in pararaph I of the Complaint; and 
does specifically admit that the Secretary of Agriculture has jurisdiction 
in this matter. That with respect to the remaining allegations, this re- 
spondent neither admits nor denies the same; does expressly waive oral 
hearing and further proceedings and consents and agrees to the entry of 
this decision of the Administrative Law Judge. Consent is given for the 
purpose of settling this proceeding and for that purpose only and is not 
to be construed as an admission of guilt. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J. B. Mertz, Jr., d/b/a J. B. Mertz & Son, hereinafter referred to as 
respondent Mertz, is an individual whose address is West Bend, Iowa 
50597. 


2. Respondent Mertz, at all times material to this complaint was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


3. Paul Lauck, hereinafter referred to as respondent Lauck, is an indi- 
vidual whose address is West Bend, Iowa 50597. 


4. Respondent Lauck, at all times material to this complaint, was em- 
ployed by respondent Mertz as general manager of the hog buying busi- 
ness located at West Bend, Iowa and was responsible for the manage- 
ment decisions and day to day operation of the market. 


CONCLUSIONS 


Since the respondents have admitted the jurisdictional facts and the 
parties have agreed to entry of this decision, it will be entered. 


Respondents, J. B. Mertz, Jr., and Paul Lauck, in connection with 
their operations under the Packers and Stockyards Act, are ordered to 
cease and desist from; 


1. Selling livestock on the basis of false and incorrect weights. 


2. Issuing sales invoices, accounts of purchase, or buyer’s bills to pur- 
chasers of livestock which show inaccurate or false weights; 


3. Assessing and collecting the sales price of livestock on the basis of 
false and incorrect weights; and 


4. Issuing scale tickets which fail to contain all of the information re- 
quired by sections 201.49 and 201.73-1 of the regulations. 


Respondents are ordered to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in his 
business subject to the Act, including among other things: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, and net 
worth; (b) a cash disbursement journal; (c) a complete daily record of pur- 
chases and sales; (d) complete files of scale tickets, sales invoices, and ac- 
countings received from buyers; and (e) monthly reconciliations of his 
business bank accounts. Respondents are further ordered to keep and 
maintain all business records for a period of two years, as provided by 
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section 201.50 of the regulations, unless appropriate written authoriza- 
tion to destroy such records is first obtained. 


Respondent Mertz is suspended as a registrant under the Act for a 
period of 20 days. 


Respondent Paul Lauck is assessed a civil penalty in the amount of one 
thousand dollars ($1,000), payable within seven (7) days after the effec- 
tive date of this order by certified check or money order made to the or- 
der of the Treasurer of the United States. Payment shall be forwarded to 
the Attorney for Complainant, Packers and Stockyards Division, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. 


With respect to respondent Mertz, this order will have the same force 
and effect as if entered after full hearing and will be effective on the 
sixth day after services upon this respondent; Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


With respect to respondent Paul Lauck, this order shall have the same 
force and effect as if entered after full hearing and shall be effective on 
the sixth day after service upon respondent. 


Copies of this decision will be served upon the parties. 


(No. 19,300) 


In re OTIS L. FORTNER. P&S Docket No. 5629. Decided July 5, 1979. 


Accounts and records — incomplete or incorrect — False or incorrect 
weights — selling and billing on the basis of — Checks or drafts — insuffi- 
cient funds — failure to pay when due — Admission of facts — by failure to 
file answer — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder, as found herein, respondent is ordered to cease and desist from 
said violations. Further, respondent is suspended as a registrant under the Act for 
60 days. In addition, respondent is assessed a civil penalty of $3,000.00. 
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Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer would constitute an admission of all the 
material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of facts. 


This Decision and Order therefore is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACTS 


1. (a) Otis L. Fortner, hereinafter referred to as the respondent, is an 
individual doing business as O. L. Fortner Livestock Company. Respond- 
ent’s principal place of business is located at Kite, Georgia, and his mail- 
ing address is P. O. Box 105, Kite, Georgia 31049. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent was notified of the prompt payment requirements of 
the Act and regulations by officials of Packers and Stockyards, AMS, 
United States Department of Agriculture. The notice was made by letter 
dated March 10, 1978, which was served on the respondent by certified 
mail on March 13, 1978. 


3. (a) Respondent, on or about December 6, 1978, purchased 110 
head of livestock from the Georgia Farm Bureau Marketing Association 
for the amount of $14,493.72. In purported payment for this livestock, 
respondent issued a check which was returned unpaid because the re- 
spondent did not have and maintain sufficient available funds in the 
bank account upon which the check was drawn to pay the check when 
presented. 


(b) In connection with the transaction specified in subparagraph 
(a), respondent failed to pay, when due, the full purchase price for such 
livestock. 


4. Respondent, on or about the dates and in the transactions specified 
in paragraph IV of the Complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


5. Respondent, on or about the dates and in the transactions specified 
in paragraph V of the Complaint, sold livestock to Lauderdale Farms, 
Inc., Florence Alabama; Shull Sausage Co., Inc., West Columbia, South 
Carolina; Cliatts Country Sausage Co., Lincolnton, Georgia; and Counts 
Sausage Company, Prosperity, South Carolina. Respondent, in these 
transactions, purported to sell the livestock to the specified packers at a 
price based upon the actual weights determined on respondent’s live- 
stock scale. Notwithstanding this representation to, or agreement and 
understanding with, the purchasers, respondent added an arbitrary 
number of pounds to the actual weights of such livestock. Respondent 
charged a price to and received payment from the purchasers based upon 
these false and incorrect weights. In connection with the specified trans- 
actions, respondent prepared, and submitted to the purchasers, false and 
incorrect invoices and billings. Respondent made such false and incor- 
rect invoices and billings of his accounts and records. 


6. Respondent, in connection with his operations as a dealer, in com- 
merce, failed to keep and maintain accounts, records and memoranda 
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which fully and correctly disclosed the nature of all transactions in- 
volved in his business subject to the Act, including (1) a general ledger of 
accounts, showing assets, liabilities, income, expenses and net worth; (2) 
a cash receipts and disbursement journal; (3) a purchase and sales 
journal; (4) scale tickets; and (5) periodic reconciliations of his bank ac- 
counts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4, respond- 
ent has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b), and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding of Fact 5, respondent has 
wilfully violated sections 312 (a) and 401 of the Act (7 U.S.C. 213 (a), 
221), and section 201.55 of the regulations (9 CFR 201.55). 


By reason of the facts set forth in Finding of Fact 6 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from: 


(1) Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks or drafts when pre- 
sented for payment; 


(2) Failing to pay, when due, the full purchase price of livestock; 


(3) Selling livestock to buyers, and collecting from such buyers, on the 
basis of false or incorrect weights; 


(4) Preparing and issuing, or causing to be prepared and issued, in- 
voices, accountings or any other document in connection with the pur- 
chase, sale or other disposition of livestock, showing false or incorrect 
weights for such livestock; and 


(5) Inserting or failing to insert in accounts of sale, buyer invoices, 
scale tickets or any other document prepared in connection with the pur- 
chase or sale of livestock, any statement or information by reason of 
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which insertion or omission a false, inaccurate, or misleading record is 
made, wholly or in part, of such livestock purchase or sale transaction. 


Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose the true nature of all transactions 
involved in his business subject to the Act, including (1) a general ledger 
of accounts showing assets, liabilities, income, expenses and net worth; 
(2) a cash receipts and disbursements journal; (3) a purchase and sales 
journal; (4) scale tickets; (5) monthly reconciliations of his bank ac- 
counts; and (6) accounts of sale, invoices and billings showing the true 
and correct weights of livestock sold by respondent on a weight basis. 


Respondent is assessed a civil penalty in the amount of $3,000.00, 
which shall be payable by certified check or by money order to the Treas- 
urer of the United States. 


Respondent is suspended as a registrant under the Act for a period of 
sixty (60) days. 


This order shall be effective from the sixth day after the Decision be- 
comes final *: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 


date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. Copies hereof shall be served upon the 
parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof unless appealed to the 
Secretary by a party hereto within 30 days after service, as provided in 
sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 


(No. 19,301) 


In re THOMAS JOHN FULLER. P&S Docket No. 5566. Decided July 16, 
1979. 


* The Decision and Order became final August 14, 1979.—Ed. 
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Consent Order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a market agency and 
dealer thereunder as set forth herein. Respondent is ordered to cease and desist 
from those violations and respondent is suspended as a registrant under the Act for 
14 days, and thereafter until the deficit in his custodial account is eliminated. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. § 181 et seq.) by a complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent, Thomas John 
Fuller, during the period from April 11, 1977 through September 15, 
1977, violated the Act and the regulations issued thereunder (9 CFR 
§ 201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
CFR§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Thomas John Fuller, hereinafter referred to as the respondent, is 
an individual d/b/a T Bar F Horse Sale, d/b/a Fresno Horse Auction and 
d/b/a T Bar F Ranches and whose address is 4110 South East Avenue, 
Fresno, California 93725. 


(2) Respondent, at all times material herein, was: 


(a) Engaged in the business of a market agency on the Fresno 
Livestock Commission Company stockyard, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 
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(b) Engaged in the business of selling livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, Thomas John Fuller, shall cease and desist from: 


1. Failing to maintain and use his Custodial Account for Shippers’ 


Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations(9 CFR§ 201.42 (1977) ); 


2. Using funds received as proceeds from the sale of livestock sold on 
a commission basis, in commerce, for purposes of his own and purposes 
other than the payment of lawful marketing charges and the remittance 
of net proceeds to consignors, including but not limited to, issuing 
checks in payment for the net proceeds due from the sale of consigned 
saddles and tack and issuing checks to finance respondent’s dealer opera- 
tions. 


3. Issuing checks to any person in payment of the net proceeds result- 
ing from the sale of consigned livestock without having and maintaining 
sufficient funds to pay such checks on deposit in the bank account from 
which such checks are to be paid; 


4. Failing to transmit or deliver to the consignors or other persons en- 
titled thereto the net proceeds due such persons from the sale of con- 
signed livestock in conformity with section 201.43 (a) of the regulations 
(9CFR§ 201.48 (a) (1977) ); 


5. Issuing checks to any person in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
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in the bank account upon which such checks are drawn to pay such 
checks when presented for payment; 


6. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce, in conformity with section 201.43 (b) of the regula- 
tions(9 CFR § 201.43 (b) (1977) ); and 


7. Issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of purchasers of consigned livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a 
market agency and as a dealer subject to the Act including: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses and net 
worth; (2) a cash receipts and disbursements journal; (3) proceeds and ac- 
counts receivable records; (4) an accounts payable journal; (5) monthly 
bank reconciliations; (6) inventory records; (7) a livestock purchase 
journal; and (8) a livestock sales journal. 


Respondent is suspended as a registrant under the Act for a period of 
14 days and thereafter until such time as the deficit in his Custodial Ac- 
count for Shippers’ Proceeds has been eliminated. When respondent 
demonstrates that the deficit in his Custodial Account for Shippers’ Pro- 


ceeds has been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of the 14 
day period. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 





(No. 19,302) 


In re BRUCE BONNETT. P&S Docket No. 5616. Decided July 18, 1979. 
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Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations as set forth herein in connection with his operations as a dealer 
thereunder. Respondent is ordered to cease and desist from said violations, and is 
suspended as a registrant under the Act for six months. 


Stephen E. Hart, for complainant. 
Stephen Jones, Enid, OK, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for that purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bruce Bonnett, d/b/a Bruce Bonnett Cattle Company, hereinafter 
referred to as the respondent, is a dealer with his principal place of 
business located at Enid, Oklahoma, and whose mailing address is 219 
Rosetree Road, Enid, Oklahoma 73701. 


2. The respondent is, and at all times material herein was: 
(a) A “dealer” within the meaning of and subject to the provisions 
of the Act; 


(b) Engaged in the business of buying livestock in commerce for his 
own account; and 
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(c) Registered with the Secretary of Agriculture as a “dealer” to 
buy and sell livestock in commerce. 


CONCLUSIONS 


Since respondent has admitted the jurisdictional facts and the parties 
have agreed to entry of this decision, it will be entered. 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for the purchase of livestock in 
commerce unless respondent has sufficient funds on deposit in the 
account upon which such checks or drafts are drawn to pay such checks 
or drafts when presented for payment; and 


2. Failing to pay, when due, the full purchase price for livestock pur- 
chased in commerce. 


Respondent shall make and keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his busi- 
ness as a dealer, including: (a) general ledger of accounts showing assets, 
liabilities, income, expenses and net worth; (b) a cash receipts and dis- 
bursements journal; (c) a purchases and sales journal; (d) monthly 
reconciliations of his bank accounts; (e) an accounts payable ledger; (f) 
an accounts receivable ledger; (g) load make-up records; and (h) a daily 
inventory record. 


Respondent is suspended as a registrant under the Act for a period of 
six (6) months. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision will be served upon the parties. 
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(No. 19,303) 


In re JEROME G. ROSETH and DUWAYNE E. BURTON. P&S Docket No. 
5650. Decided July 25, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a market agency and 
dealer thereunder. Respondents are ordered to cease and desist from said violations. 
And, respondents are suspended as a registrant under the Act for 21 days and there- 
after until the deficit in their custodial account is eliminated. 


Stephen E. Hart, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondents Jerome G. Roseth and Duwayne E. Burton, doing 
business as Philip Livestock Auction, hereinafter sometimes referred to 
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as the respondents, are partners with their principal place of business 
located at Philip, South Dakota. Their mailing address is Philip Live- 
stock Auction, Philip, South Dakota 57567. 


2. Respondents are, and at all times material herein were: 


(a) Engaged in the business of conducting and operating the Philip 
Livestock Auction stockyard, a stockyard posted under and subject to 
the provisions of the Act; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the Philip Livestock Auction stockyard; and 


(c) Registered with the Secretary of Agriculture as a “market 
agency” to sell livestock on a commission basis in commerce. 


3. Respondent Duwayne E. Burton also is, and at all times material 
herein was: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; and 


(b) Registered with the Secretary of Agriculture as a “market 
agency” to buy livestock on a commission basis in commerce and as a 
“dealer” to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondents Jerome G. Roseth and Duwayne E. Burton, individually, 
as partners with each other or with other persons, or through any cor- 
porate or other device, in connection with their operations subject to the 
Act, shall cease and desist from: 


1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR 201.42 (c)), an amount equal to the proceeds receivable 
from sale of consigned livestock; and 
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2. Failing to otherwise maintain their “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42). 


The respondents are suspended as registrants under the Act for a 
period of twenty-one (21) days and thereafter until the deficit in their 
custodial account has been eliminated. When the respondents demon- 
strate that the deficit in their custodial account has been eliminated, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the twenty-one (21) day period. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondents: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or part thereof not 
effectively served) shall be (i) the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect thereto, or 
(ii) upon a showing made by complainant that it is not likely that such an 
order will be entered by any court, the date subsequently fixed by the 
Judicial Officer (jurisdiction is hereby retained by the Judicial Officer 
indefinitely for this limited purpose). 


Copies of this decision shall be served upon the parties. 


(No. 19,304) 


In re ARTHUR JACKSON, JR. P&S Docket No. 5609. Decided July 26, 
1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder, 
in the issuance of insufficient funds checks in purported payment for livestock. 
Respondent is ordered to cease and desist from said violation and from failing to pay 
when due. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packer and Stockyards, AMS, United States Department of Agriculture, 
alleging that the respondent Arthur Jackson, Jr. willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). The 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to 
entry of this decision. The complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Arthur Jackson, Jr., hereinafter referred to as the respondent, is a 
dealer with his principal place of business located at Zanesville, Ohio, 
and whose mailing address is 4170 Adams Mill Rd., Zanesville, Ohio 
43701. 


2. The respondent is and, at all times material herein, was: 


(a) a dealer, within the meaning of and subject to the provisions of 
the Act; 


(b) Engaged in the business of buying livestock in commerce for his 
own account; and 


(c) Registered with the Secretary of Agriculture as a dealer to buy 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to entry of this decision, such decision will be 
entered. 
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Respondent, his agents and employees, through any corporate or other 
device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or drafts; 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 
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HERMAN BELL, INC., d/b/a M & M WHOLESALE PRODUCE. 
PACA Docket No. 2-5042. Flagrant and repeated 
violations — failure to pay promptly and in full — 
Sanction 


Houston PRODUCE DISTRIBUTORS, INC. v. UBBAS, INC., a/t/a 
SOUTHERN PropucE Co. PACA Docket No. 2-5251. 
Unsigned invoices — weight of — Contract — failure 
to prove existence and breach of — Burden of proof 
— failure to sustain — Dismissal 


JEROME LANGDON PRODUCE v. CHICAGO PRODUCE DISTRIBU- 
tors. PACA Docket No. RD-79-10. Default 


M & R Tomato Distriputors, INc. v. CERRUTO Bros. Corp. 
PACA Docket No. RD-79-5. Default 


M. Rizzo Company, INC. v. PRopUcE A PLENTY, INc. PACA 
Docket No. RD-79-1. Default 


MCcKELLAR, JOSEPH H., II, d/b/a MCKELLAR’S FARM & Pro. 
DUCE v. Dino’s Propuce, Inc. PACA Docket No. 
2-5363. Order denying motion to reopen after de- 


MAINLINE Potato Co., INC v. TRIPLE R. SALES OF DALLAS 
and/or CHARLES EUGENE PARRISH, d/b/a TRIPLE R. 
SALES. PACA Docket No. 2-5441. Order for payment 
of undisputed amount 


MELVIN W. BRIGHT PRODUCE v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5384. Admission of liability 
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MILLS DISTRIBUTING COMPANY v. AMERICAN BROKERAGE OF 
Kansas City, Inc. PACA Docket No. RD-79-2. De- 
fault 


Mirsk!I, Rocers & DurkKIN, INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5371. Order granting motion to 
reopen after default 


Six L’s PAckKING ComPANY, INC. v. CERRUTO Bros. CorP. 
PACA Docket No. RD-79-9. Default 


SOUTHLAND PRODUCE CoMPANY, d/b/a SOUTHLAND PRODUCE 
SALES Co. v. BEARE & BEARE SALES Co. PACA Docket 
No. 2-5382. Default 


Sun Wor pb, INc. v. AMERICAN BROKERAGE OF KANSAS Cry, 
Inc. PACA Docket No. RD-79-15. Default 


Sun Wor pb, INc. v. L. CHARLES JOHNSON, INc. PACA Docket 
No. RD-79-16. Default 


T & L Propuce ComMPANY, INCORPORATED v. PIKLE-RITE Com. 
PANY, INc. PACA Docket No. RD-79-7. Default 


Ucon Propuce Inc. v. BETTER Foops, INc. PACA Docket No. 
RD-79-4. Default 


VALDES FarM, Inc. v. D. V. PropuceE Corp. PACA Docket 
No. RD-79-12. Default 


WASHINGTON Fruit & PrRopuUCE Co. v. PIPIA-BANNER FRUIT 
Co. PACA Docket No. 2-5350. Default 


WESTERN COLD STORAGE Co., INc. v. Leo H. Scuons, d/b/a 
SCHONS BROKERAGE Co. and NORTHWEST FRUIT SALES, 
Inc. PACA Docket No. 2-5211. Extension of time — 
entry of order 


WYSOocKI SALES, INC. v. HOUSE oF Goop CELERY, INc. PACA 
Docket No. RD-79-3. Default 


(No. 19,305) 
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In re AMERICAN FOOD PURVEYORS. PACA Docket No. 2-4828. Decided 
August 1, 1979. 


Flagrant and repeated violations — failure to pay — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full for perishable agricultural commodities as set forth herein, re- 
spondent’s license as a registrant under the Act is revoked. 


Diane Langton, for complainant. 
Murray Drabking, Washington, D.C., for respondent 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on November 8, 
1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period January 2, 1973 through June 13, 
1973, respondent purchased and accepted, in interstate and foreign com- 
merce, perishable agricultural commodities from certain sellers but 
failed to make “full payment promptly” (as such terms are defined in 
Section 2 of the Act and Section 45.2 (aa) of applicable regulations) of 
the agreed purchase prices or balances thereof. 


A copy of the complaint was served upon respondent on November 11, 
1977, to which complaint respondent filed an answer and requested an 
oral hearing. Respondent and complainant have now agreed to the entry 
of a decision and order, as set forth herein. Therefore, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 CFR 1.138), the following decision 
and order is issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, American Food Purveyors, Inc., is a Georgia corpora- 
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tion, whose address is 1020 Howell Mill Road, N.W., Atlanta, Georgia 
30318. 


2. Pursuant to the licensing provisions of the Act, license number 
663169 was issued to respondent on June 30, 1966, was renewed annu- 
ally, the last renewal thereof being June 30, 1977. 


3. During the period of January 2, 1973, through June 13, 1973, re- 
spondent purchased and accepted perishable agricultural commodities 
from sellers, as listed below, in interstate and foreign commerce but 
failed to make “full payment promptly” of the agreed purchase prices, or 
balances thereof, in the total amount of $84,792.00. 


4. On June 13, 1973, respondent filed, in the United States District 
Court for the Northern District of Georgia, Atlanta Division, a petition 
(case no. 78172) for a Plan of Arrangement under Chapter XI of the 
Bankruptcy Act which prohibits the payment of pre-existing debts other 
than as provided in such Plan of Arrangement. Pursuant to such Plan of 
Arrangement, respondent was authorized to and did pay to the below- 
listed sellers the amounts listed in the appropriate column. Confirma- 
tion of the above Plan of Arrangement by the Court resulted in termina- 
tion of respondent’s license on June 30, 1978, pursuant to Section 4 (a) 
of the Act (7 U.S.C. 499d (a) ). 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1124 


CONCLUSIONS 


Respondent’s failure to make “full payment promptly” with respect to 
the transactions listed above, constitutes “willful”, “flagrant” and/or “re- 
peated” violations of Section 2 (4) of the Act (7 U.S.C. 499b), as such 
terms have been construed in applicable case precedents, for which the 
Order below is issued. 


ORDER 


Respondent's license is revoked. 
This Order shall take effect on the date hereof. 


The parties hereto have waived their rights to appeal from this order 
by signing below. 


Copies hereof shall be served upon the parties. 





(No. 19,306) 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co., INC. PACA 
Docket No. 2-5405. Decided August 3, 1979. 


Order for payment of undisputed amount 


Andrew Y. Stanton, Presiding Officer. 
Complainant, prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed on March 19, 1978. Complainant seeks to recover 
$3,300.00, which amount is alleged to be the total purchase price for one 
truckload of onions sold to and accepted by respondent. Copies of the 
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complaint and the Department’s Report of Investigation were served 
upon respondent in August 1977. Respondent filed an answer to the 
complaint on May 21, 1978, admitting liability for the $3,300.00, but as- 
serting a counterclaim for $2,450.00; in effect admitting that $850.00 of 
the amount claimed by complainant was due and owing to complainant 
in connection with the transaction involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount . . . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above-quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $850.00. Pay- 
ment of this amount shall be made within 30 days from the date of this 


order with interest thereon at the rate of 8 percent per annum from Sep- 
tember 1, 1977, until paid. 


Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same 
procedure as if no order for the payment of the undisputed amount had 
been issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 





(No. 19,307) 


AG-WEST GROWERS, INC. v. WELL-PICT, INC. PACA Docket No. 2-5188. 
Decided August 20, 1979. 


Contract — failure to prove existence and breach of — Burden of proof 
— failure to sustain — Unsigned invoices — weight of — Dismissal 


Where complainant failed to sustain its burden of proof that a contract came into being 
and was breached, the complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Ralph W. Thompson, Monterrey, CA, for complainant. 
William T. Tarp, Newport Beach, CA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $4,560.00 in connection with a 
shipment of strawberries in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying liabil- 
ity. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and therefore the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 


47.20) is applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. Complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed a state- 
ment in reply. Additionally, each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ag-West Growers, Inc., is corporation whose post of- 
fice address is P.O. 8, Bakersfield, California. 


2. Respondent, Well-Pict, Inc., is corporation whose post office ad- 
dress is P.O. Box 973, Watsonville, California. At the time of transac- 
tion involved herein, the respondent was licensed under the Act. 


3. On or about July 9, 1977, in the course of interstate commerce, 
complainant by oral contract, purchased from respondent 2,280 flats of 
strawberries, a perishable agricultural commodity. At the time they 
entered into this contract, the parties left the per flat price open but 
agreed on a 25 cent per flat cooling charge and a $20.00 thermometer 
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charge. The strawberries were to be shipped on an f.o.b. basis, via Cay- 
wood Truck, to Chariton, Iowa. 


4. Onor about July 18, 1977, an agreement was made between repre- 
sentatives of complainant and respondent establishing the price of the 
strawberries at $3.00 per flat. On that date, respondent mailed com- 
plainant an invoice reflecting the price on the strawberries at $1.00 per 
flat. This invoice did not correctly reflect the agreement between the 
parties; however, a corrected copy was never issued by respondent. On or 
about July 19, 1977, prior to receipt of the respondent’s invoice, com- 
plainant issued its check number 1528 in the amount of $7,430.00 in re- 
spondent’s favor. The $7,430.00 reflects a $3.00 per flat charge for the 
2,280 flats of strawberries plus the additional charges for cooling and 
thermometer previously noted. 


5. Complainant filed a complaint on April 19, 1978 which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


The controversy in this matter concerns whether the parties agreed to 


a price of $3.00 per flat of strawberries, as contended by respondent, or 
$1.00 per flat as contended by complainant. Complainant’s contention is 
supported by respondent's invoice dated July 18, 1977 which reflected a 
$1.00 per flat charge. The only other evidence submitted by complainant 
in support of its contention are statements of its president, Robert R. 
Zoller. The statements however recognize that Mr. Zoller was not direct- 
ly involved in the transactions and that complainant was represented by 
one Lloyd Myers. Complainant did not submit any statement by Mr. 
Myers. Additionally, complainant points out that the allegedly incorrect 
invoice was never corrected by respondent. 


In contrast to complainant’s evidence, respondent has submitted state- 
ments by Frank Shiraki, its sales manager, who directly negotiated the 
transactions with Mr. Myers. Mr. Shiraki’s statements indicate that he 
and Mr. Myers agreed on a $3.00 per flat, plus cooling and temperature 
recorder charges, for the shipment of strawberries. This agreement is 
also evidence by a complainant’s check in the amount of $7,430.00. Fur- 
ther, Mr. Shiraki explained the incorrect invoice by stating that “since 
we were paid in full on the price agreed upon by myself and Mr. Myers, 
there was no need to reinvoice for the correct amount”. 


A complainant has the burden of proving the allegations in its com- 
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plaint which gave rise to the cause of action. In the face of respondent’s 
firm denial and the evidence contained in the record, we must conclude 
that complainant had failed to sustain its burden of proof. Escobar v. 
David Hollen Produce, 33 A.D. 709 (1974). Accordingly the complaint 
should be dismissed. 


Parenthetically, we also note that the California Strawberry Report, 
issued by the Fruit and Vegetable Marketing News during the period 
July 8 through July 28, 1977 reflects that the California f.o.b. price for 
strawberries during this period of time averaged $3.50 to $4.00 per tray. 
Thus, we have to conclude that complainant’s contention that respond- 
ent had agreed to a $1.00 per tray price is not consonant with the then 
current market conditions and are therefore without merit. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,308) 


GOLDEN HARVEST FARMS, INC. v. STANLEY PRODUCE Co., INC. PACA 
Docket No. 2-4858. Decided August 20, 1979. 


Order on reconsideration 


George S. Whitten, Presiding Officer. 
Frank Testa, San Jose, CA, for complainant. 
Yale H. Smulyan, San Francisco, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on April 20, 1979, awarding reparation to complainant against re- 
spondent. On April 25, 1979, respondent requested that our order be 
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stayed to allow it time to file a petition for reconsideration. On May 10, 
1979, an order was issued staying the order of April 20, 1979, and giv- 
ing respondent ten days from the receipt of the stay order in which to 
file a petition to rehear, reargue, and reconsider. On May 23, 1979, re- 
spondent filed a petition for rehearing and a petition for reconsidera- 
tion. 


In its petition respondent contends that the order of April 20, 1979, is 
in error in several respects. We have reconsidered the order and find 
that respondent’s contentions are without merit and that the order is 
supported by the evidence and the law applicable thereto. In addition, 
respondent asks that the matter be reheard on the grounds that the deci- 
sion of April 20, 1979, was issued by the Department’s Judicial Officer 
who was not present at the hearing and did not have opportunity to see 
the witnesses and hear the testimony. Respondent's allegations in this 
regard are also without foundation. The Act requires that a decision be 
rendered by the Secretary, and the Judicial Officer is the Secretary's 
delegate to render such opinion. The order of April 20, 1979, is hereby 
reinstated, and the reparation awarded to complainant in that order 
shall be paid within thirty days from the date of this order. 


Copies of this order shall be served upon the parties. 





(No. 19,309) 


MAINLINE POTATO Co., INC. v. TRIPLE R. SALES OF DALLAS, INC. and/or 
CHARLES EUGENE PARRISH, d/b/a TRIPLE R. SALES. PACA Docket 
No. 2-5441. Decided August 20, 1979. 


Order for payment of undisputed amount 


Andrew Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed on April 23, 1979. Complainant seeks to recover 
$5,498.50 which amount is alleged to be the total purchase price for two 
truckloads of potatoes sold to and accepted by respondents, jointly or 
severally, in November and December of 1978. A Copy of the formal 
complaint and the Department’s Report of Investigation were served 
upon respondents on May 14, 1979. Respondents jointly filed an answer 
to the formal complaint on June 4, 1979, admitting that $4,688.40 of 
the amount claimed by complainant was due and owing to complainant 
on account of the transactions involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed 
in the complaint as damages, the Secretary . . . may issue an order directing the 
respondent to pay the complainant the undisputed amount . . . leaving the re- 
spondent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ents jointly shall pay to complainant, as an undisputed amount 
$4,688.40. Payment of this amount shall be made within 30 days from 
the date of this order with interest thereon at the rate of 8 percent per 
annum from January 1, 1979, until paid. 


Respondents’ liability for payment of the undisputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 


This order shall be published and copies hereof shall be served upon 
the parties. 





(No. 19,310) 


DAVE WALSH Co., INC. v. LIBERTY FRUIT Co., INC. PACA Docket No. 
2-4962. Decided August 21, 1979. 


Order on reconsideration 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on April 9, 1979, awarding reparation to complainant against re- 
spondent. On April 18, 1979, respondent requested an extension of time 
in which to file a petition for reconsideration and accordingly on May 1, 
1979, such an extension was granted and the order of April 9, 1979, was 
stayed pending issuance of a further order. On May 17, 1979, respond- 
ent filed its petition for reconsideration. 


Attached to respondent’s petition is a document entitled “suggestions 
of respondent in support of its petition for reconsideration of decision 
and order”. These suggestions contain in part some new evidential mate- 
rial, and as such cannot be considered at this time. See Shelby Farms v. 
Wellworth Pickle Company, 21 A.D. 399 (1962). In addition respondent 
contends that the order of April 9, 1979, is in error in several respects. 
We have reconsidered the order and find that respondent’s contentions 
are without merit and that the order is supported by the evidence and by 
the law applicable thereto. Accordingly, respondent’s petition should be 
and hereby is dismissed, without prior service upon complainant. The or- 
der of April 9, 1979, is hereby reinstated, and the reparation awarded to 
complainant in that order shall be paid within thirty days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


(No. 19,311) 


HERBERT RICH CoO. v. BLUE BONNET Foops, INc. PACA Docket No. 
2-5113. Decided August 21, 1979. 


Order on reconsideration 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
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Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued on 
February 28, 1979, awarding reparation to complainant against re- 
spondent in the amount of $11,828.10 with interest. On March 12, 
1979, respondent filed a petition for reconsideration with the Depart- 
ment, and on April 6, 1979, an order was issued staying our order of 
February 28, 1979, pending the issuance of a further order in this pro- 
ceeding. Respondent’s petition was served upon complainant. On April 
30, 1979, complainant filed a reply to respondent's petition. 


Respondent raises several matters in its petition which were adequate- 
ly considered and answered in our original order. Tne only issue raised 
by respondent which needs to be dealt with at this time is respondent’s 
allegation that a prior administrative proceeding before the Texas De- 
partment of Agriculture is res judicata as to the issues and transactions 
which are the subject matter of our order of February 28, 1979. Com- 
plainant in its reply pointed out that the order of the Texas Department 
of Agriculture disclaimed jurisdiction over the squash (which formed the 
major part of the claim by complainant before this Department) and was 
based on the okra claim. We note that that order specifically awards 
$3,322.82, with $2,738.22 specified to be due on okra, $185.00 to be due 
on a weight ticket numbered 3892 which was not made the subject of 
complainant’s complaint before this Department, and $399.60 on weight 
ticket number 4705 which also covered okra. However, it is also clear 
that there is a definite overlap between the complaint brought before the 
Texas Department of Agriculture and the complaint brought before us in 
that both complaints cover a substantial amount of the same okra trans- 
actions. In this regard we think it is significant that the settlement 
agreement which complainant and respondent entered into before the 
Texas Department of Agriculture and which apparently formed the 
basis of that Department’s award, specifically states “Herbert Rich, also 
agrees and understands that this agreement applies only to the claim be- 
fore the Texas Department of Agriculture and does not operate as a 
waiver of any nonadministration remedy or legal cause of action arising 
out of the aforementioned occurrances and transactions.” It is our opin- 
ion that the parties intended by this clause to exclude from such settle- 
ment agreement the matters pending before the Secretary of Agricul- 
ture. However, it is obvious that equity will not allow a double payment, 
and complainant has filed with this Department, along with his reply to 
respondent’s petition, his consent to the reduction of our order of Febru- 
ary 28, 1979, by the amount of $3,322.82, the amount of the Texas De- 
partment of Agriculture’s award. Although it appears that a small por- 
tion of this amount did not cover produce which was the subject of com- 
plainant’s claim before this Department, we will take complainant’s con- 
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sent to revision of our order at face value and reduce such order by the 
amount of complainant’s consent. 


Accordingly, our order of February 28, 1979, is amended to call for the 
payment by respondent to complainant of $8,505.28, with interest 
thereon at 8 percent per annum from October 1, 1977, until paid. Such 
amount shall be paid within thirty days of the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 19,312) 


JOSEPH H. MCKELLAR II, d/b/a MCKELLAR’S FARM & PRODUCE v. DINO’S 
PRODUCE, INC. PACA Docket No. 2-5363. Decided August 21, 
1979. 


Order denying motion to reopen after default 


Andrew Y. Stanton, Presiding Officer. 
Reinhardt, Whitley, Simpson & Rogers, 
Tifton, GA, for complainant. 
Arthur Slavin, New York, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal complaint was 
filed on December 11, 1978. The Department attempted to serve the 
complaint upon respondent by certified mail, but it was returned by the 
Post Office Department as undelivered. Thereafter, on March 8, 1979, 
the Department served the complaint upon respondent by regular mail 
in accordance with section 47.4 of the Rules of Practice (7 CFR 47.4). Re- 
spondent was given 20 days from its receipt of the complaint to file an 
answer, but failed to do so, and was notified by letter dated April 17, 
1979, that it was in default. On April 20, 1979, respondent’s attorney in- 
formed the Department that neither he nor respondent had ever re- 
ceived a copy of the complaint and moved for the reopening of the pro- 
ceeding after default. Complainant was given an opportunity to submit 
its views on the matter and did so, filing an objection to reopening. 
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Section 47.25 (e) of the Rules of Practice (7 CFR 47.25(e)) provides 
that a default may be set aside if an appropriate motion is filed within a 
reasonable time after the time for filing an answer has expired and the 
Secretary concludes there is good reason for granting the relief re- 
quested. Respondent’s motion to reopen after default does not meet the 
conditions for granting relief. The complaint was served upon respond- 
ent in accordance with § 47.4 of the Rules of Practice. 


The contentions of respondent with respect to its failure to file an 
answer are without merit. 


Respondent’s motion to reopen after default is denied. 


Copies of this order will be served upon the parties. 





(No. 19,313) 


MIRSKI, ROGERS & DURKIN, INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5371. Decided August 21, 1979. 


Order granting motion to reopen after default 


Andrew Y. Stanton, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, IL, for complainant. 
Chris Butler, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal complaint was 
filed with the Department on January 2, 1979, which the Department 
served upon respondent by certified mail on March 19, 1979. Respond- 
ent was given 20 days from its receipt of the complaint to file an answer, 
but did not do so. On April 18, 1979, the Department informed the re- 
spondent that it was in default, and a default order was subsequently 
issued on May 2, 1979. On May 15, 1979, respondent filed a motion to 
reopen after default and proposed answer. The Department then issued 
an order, dated June 4, 1979, staying the May 2, 1979, default order. 
Complainant was given an opportunity to submit its views on the matter 
and did so, filing an objection to reopening. 
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Section 47.25(e) of the Rules of Practice (7 CFR 47.25 (e)) provides 
that a default may be set aside if an appropriate motion is filed within a 
reasonable time after the time for filing an answer has expired and the 
Secretary concludes that there is good reason for granting relief. 


Respondent has explained that its failure to file a timely answer was 
due in the fact that on March 16, 1979, it received a copy of a report of 
personal investigation prepared by the Department which, basically, set 
forth all its defenses to the complainant. Respondent claims that, being 
unsophisticated in the Department’s procedures, it did not realize that a 
formal answer to the complaint was necessary. 


We note from the record that, while respondent is currently repre- 
sented by counsel, it was not so represented when it was served with the 
complaint. In addition, respondent’s proposed answer contains an af- 
firmative defense that is, on its face, exculpatory. It is therefore our 
opinion that there is good reason for granting respondent’s motion to re- 
open after default. It is also our opinion that the motion to reopen was 
filed a reasonable time after time for filing the answer had expired. 


Accordingly, respondent’s motion to reopen after default is granted, 
and its proposed answer is accepted for filing. 


Copies of this order shall be served upon the parties. 





(No. 19,314) 


In re GEORGE HADDAD, a/k/a W. C. MASSEY, d/b/a DOLL HOUSE 
PRODUCE. PACA Docket No. 2-5316. Decided April 23, 1979. 


False or misleading statements — on application for license — Flagrant and 

repeated violations — failure to pay — Felony — conviction for — True 

identity — failure to reveal, by use of different names in doing business 
under the Act — Publication of facts 


Where respondent willfully, flagrantly and repeatedly violated the Act as found herein, the 
facts and circumstances of the violations will be published. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a Notice to Show Cause proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et. seq.; 
hereinafter the “Act”) instituted by a Notice to Show Cause filed on Feb- 
ruary 28, 1979, by the Acting Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged, in the Notice to Show Cause, that respondent failed 
to make full payment promptly for purchases of perishable agricultural 
commodities, that respondent is a convicted felon and that, in the appli- 
cation for license, respondent made materially false or misleading state- 
ments or misrepresentations, concealed or withheld facts respecting 
violations of the Act, and that such acts establish that respondent is 
unfit to have a license. 


A copy of the Notice to Show Cause was served upon respondent on 
March 3, 1979, which Notice to Show Cause has not been answered. The 
time for filing an Answer having run, and upon the Motion of the com- 


plainant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation pursuant to section 1.139 
of the Rules of Practice Governing Formal Adjudicatory Administrative 
Proceedings Instituted By the Secretary (7 CFR 1.139; hereinafter the 
“Rules of Practice”). 


FINDINGS OF FACT 


1. Respondent, George Haddad is an individual also known as W. C. 
Massey (and at times by other names) doing business as Doll House 
Produce, whose residence address is 2026 4th Street South, St. Peters- 
burg, Florida 33705 and whose business address is 1215 4th Street 
South, St. Petersburg, Florida 33705. 


2. Section 2(4) of the Act (7 U.S.C. 499b (4)) provides, inter alia, that 
it is unlawful for a commission merchant, dealer, or broker to fail or re- 
fuse to account truly and correctly, or to make full payment promptly, 
concerning any transaction involving perishable agricultural commodi- 
ties transported in interstate or foreign commerce; or to fail to perform 
any duty, express or implied, in connection with such a contractual 
undertaking. 
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3. On December 24, 1973, the Secretary found that respondent, then 
doing business as Haddad Produce Company, at 503 North 7th Street, 
Dade City, Florida 33525, had purchased, received in interstate com- 
merce, and accepted 34 lots of vegetables, all being perishable agri- 
cultural commodities, from seven sellers, but failed to make full pay- 
ment of the agreed purchase prices in the amount of $107,948.25. As a 
consequence, the Secretary found that respondent had committed wil- 
ful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
499b). This finding was published at 32 A.D. 2000 (1973). In answer to 
question 11a of the application for license, respondent failed to acknowl- 
edge this finding. 


4. Asmore fully set forth in paragraph 7 of the Notice to Show Cause, 
during the period July 6, 1973 through November 29, 1973, ten repara- 
tion awards were issued against respondent, then doing business as 
Haddad Produce Company for failure to pay the complainants in those 
proceedings $123,102.08 plus interest which orders have not been satis- 
fied. In answer to question 10a of the application for license, respondent 
failed to acknowledge these unpaid reparation awards. 


5. In answer to question 10c of the application for license, respondent 
admits being convicted of a felony in the United States District Court 
for the Middle District of Florida on October 4, 1974. 


6. Respondent has used assumed names in the conduct of business 
subject to the Act. The manner of respondent’s conduct of business has 
resulted in damage to growers and shippers who are unaware of respond- 
ents true identity. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in Findings of Fact Nos. 3 and 4 above, re- 
spondent’s admitted conviction of a felony, and respondent’s materially 
false or misleading statements or misrepresentations, concealments or 
withholding of facts respecting violations of the Act are violations of the 
nature prohibited by the Act which circumstance establishes that re- 
spondent is unfit to engage in the business of a commission merchant, 
dealer, or broker. 7 U.S.C. 499d. 
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Respondent is found unfit to engage in business as a commission mer- 
chant, dealer, or broker, and the respondent’s application for a license is 
therefore denied. The facts and circumstances set forth above shall be 
published. 


This order shall take effect on the 11th day after this Decision be- 
comes final. * 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 


proceedings within 30 days after servioce as provided in sections 1.145 
of the Rules of Practice (7 CFR 1.145). 


Copies hereof will be served upon the parties. 


(No. 19,315) 


In re HERMAN BELL, INC., d/b/a M & M WHOLESALE PRODUCE. PACA 
Docket No. 2-5042. Decided June 11, 1979. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent wilfully, flagrantly, and repeatedly violated the Act in failing to pay 
promptly and in full for numerous purchases of perishable agricultural commodities 
as set forth herein, respondent is suspended as a registrant under the Act for 90 
days. 


Andrew Y. Stanton, for complainant. 
Earl R. King, Forth Worth, TX, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


* The Decision and Order became final July 26, 1979.—Ed. 
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PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499 (a) et seg.), a Complaint was filed 
on May 12, 1978 which alleged that respondent had failed to make full 
payment to 22 sellers, in the sum of $64,465.20 for purchases, made 
over a 13 month period, of 47 lots of perishable agricultural commodi- 
ties in interstate and foreign commerce and failed to make full payment 
promptly to 9 sellers in the sum of $28,319.95 for purchases, made over 
a nine month period, of 17 lots of perishable agricultural commodities in 
interstate commerce with delays in payment of up to 12 months. Pursu- 
ant to extension of time therefor, an Answer was filed on July 5, 1978, 
by Earl R. King, 2701 Airport Freeway, Fort Worth, Texas, counsel for 
the respondent. Complainant filed a Motion for Hearing on January 3, 
1979. On January 24, 1979, the Administrative Law Judge, Dorothea A. 
Baker, filed an Order to Show Cause to the effect that complainant show 
(1) why an oral hearing was necessary and (2) whether the case was sub- 
ject to disposition on the pleadings. 


On March 7, 1979 the complainant herein filed its response to the Or- 
der to Show Cause which was duly served on respondent on March 12, 
1979. In such response the complainant changed its originally sought for 
sanction of revocation of respondent’s license to a requested 90-day sus- 
pension. Additionally, complainant indicated that its request for oral 
hearing was being withdrawn. 


On March 30, 1979 the Administrative Law Judge issued an Order to 
Show Cause as to why an attached Decision and Order should not be is- 
sued. Thereafter by telegraphic request, the respondent requested an ex- 
tension of time to respond to the “Order to Show Cause”, which exten- 
sion was granted. On April 25, 1979 the respondent filed a Motion reply- 
ing to matters set forth in the Order to Show Cause and requested that 
consideration be given to additional allegations as set forth in said Mo- 
tion. 


In view of the matters set forth in the respective responses of the com- 
plainant and the respondent, the Administrative Law Judge, on April 
27, 1979, issued a Request for Information which was duly served upon 
both parties. By telegraphic request, received May 3, 1979, and directed 
to the attention of the Assistant Hearing Clerk, the respondent request- 
ed an extension of 5 days from May 8, 1979 to file respondent’s response 
to the Request for Information. The record file does not indicate that the 
respondent filed such a response to the Request for Information. How- 
ever, respondent’s request for an extension of time is deemed granted, 
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but it is noted that no such response was filed with the Hearing Clerk 
even within the extension period requested and granted. On May 3, 1979 
attorney for complainant filed a motion for extension of time until 
Wednesday, May 9, 1979 within which to file its response to Request for 
Information. Said Motion for extension of time is hereby granted and 
the complainant’s response to Request for Information, filed May 10, 
1979, is hereby deemed timely filed. 


The respondent has filed no further request for extension of time nor 
has it filed any proper response to the Request for Information. After 
having given careful consideration to the pleadings and to the matters 
set forth therein, it is hereby determined that there is no issue of fact re- 
quiring hearing which could materially affect the Decision and Order 
herein. The admitted facts are sufficient to arrive at a finding of willful, 
flagrant and/or repeated violations. In re: L.A. Morris Produce Ex- 
change, Inc., 37 A.D. 1112 (1978). Accordingly the complainant’s re- 
newed request for an oral hearing is denied. This Decision and Order is 
issued after having been duly served upon the respondent with an Order 
to Show Cause as set forth herein above. No good cause has been shown 
as to why the Decision and Order should not be issued, and accordingly, 
it is hereby issued. 


FINDINGS OF FACT 


1. Respondent, Herman Bell, Inc., is a corporation doing business as 
M & M Wholesale Produce, whose address is 2613 Ludelle Street, Fort 
Worth, Texas 76105. 


2. Pursuant to the licensing provisions of the Act, license number 
740638 was issued to respondent on October 15, 1973, has been renewed 
annually, presently is in effect, and next is subject to renewal on or be- 
fore October 15, 1978. 


3. Section 2 (4) of the Act (7 U.S.C. 499b (4) ) provides, inter alia, that 
it is unlawful for a commission merchant, dealer, or broker to fail or re- 
fuse to make full payment promptly concerning any transaction involv- 
ing perishable agricultural commodities transported in interstate or for- 
eign commerce; or to fail to perform any duty, express or implied in con- 
nection with such a contractual undertaking. 


4. During the period September 1976, through October 1977, re- 
spondent violated Section 2 (4) of the Act (7 U.S.C. 499b (4) ) by pur- 
chasing 47 lots of perishable agricultural commodities, shipped by 22 
sellers in interstate and foreign commerce, which commodities were re- 
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ceived and accepted by respondent, but for which respondent failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $64,465.20. The details of these transactions are set forth in 
paragraph 4 of the Complaint. 


5. During the period November 1976, through August 1977, respond- 
ent violated Section 2 (4) of the Act (7 U.S.C. 499b (4) ) by purchasing 17 
lots of perishable agricultural commodities, shipped by nine sellers in in- 
terstate commerce, which commodities were received and accepted by 
respondent, but for which respondent failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$28,319.95. Payments for these purchases were made from one to 
twelve months late. The details of these transactions are set forth in 
paragraph 5 of the Complaint. 


6. The respondent’s defenses are that it incurred “these violations 
through no fault of his own xxx because parties who owed him money 
failed to pay him, and thus, he was without financial means to make 
these payments”; that, respondent “xxx has done an exceedingly effec- 
tive service in reducing his indebtedness to creditors down to the 
amount of $15,591.88 at this time”; and, that a suspension order would 
be “exceedingly harsh.” These averments of respondent have been con- 
sidered. However, in view of the Judicial Officer’s stated views, such 
averments, assuming them to be true, would not materially change the 
Order issued herein. 


CONCLUSIONS 


The acts of respondent in failing to make full payment promptly of the 
agreed purchase prices as alleged in the Findings of Fact herein, consti- 
tute willful, flagrant and/or repeated violations of Section 2 (4) of the 
Act (7 U.S.C. 499b (4) ). 


The complainant has recommended that respondent’s license be sus- 
pended for a ninety day period. Said recommendation is in accord with 
established Departmental policy as set forth by complainant in its re- 
sponse to the Show Cause Order. Accordingly, the following Order is is- 
sued. 
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Respondent’s license is suspended for ninety days commencing with 
the 11th day after this Decision and Order becomes final.* 


This Decision and Order will become final and effective without fur- 
ther proceedings 35 days after the date of service hereof upon the re- 
spondent unless within 30 days an appeal is filed to the Judicial Officer 
as set forth in the Rules of Practice and Procedure, 7 C.F.R. §§ 1.139, 
1.145. 


Copies hereof will be served upon the parties. 


(No. 19,316) 


CUNNINGHAM & BOZZELLI BROKERAGE v. S. S. DARMON Co. PACA Dock- 
et No. 2-5254. Decided July 20, 1979. 


Settlement offer — not an admission that a lesser amount is due — Contract 

terms — burden of proof as to — failure of either party to sustain — Rea- 

sonable value — determination of based upon market price — reparation 
awarded for 


Where respondent accepted the produce in issue and neither party sustained its burden of 
proof as to contract terms, respondent is liable to complainant for the market price 
at time of acceptance. At $11.00 per package, the total amount owed complainant 
for 90 packages of green beans is $990.00. However, since complainant claimed only 
$857.13, reparation of $857.13 is awarded complainant against respondent with in- 
terest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


* The Decision and Order became final July 26, 1979.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,671.00 in connection with the 
sale of a truckload of celery and green beans in the course of interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting liabil- 
ity for the sum of $1,813.87, but denying liability for the remaining 
$857.13 alleged in the complaint. An Order Requiring Payment for Un- 
disputed Amount was issued by the Department on January 5, 1979, ' 
awarding reparation to complainant in the amount of $1,813.87, and 
leaving for subsequent determination of liability, the $857.13 left in dis- 
pute. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to file additional evidence in the form of verified 
statements, as well as briefs, but chose not to do so. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Roger Cunning- 
ham, Sr., and Joseph R. Bozzelli, Sr., doing business as Cunningham & 
Bozzelli Brokerage, whose address is Box 67, Belle Glade, Florida. 


2. Respondent, S.S. Darmon Co., is a corporation whose address is 
8001 Roosevelt Boulevard, Suite 206, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On January 6, 1978, complainant, by oral contract, sold to respond- 
ent 200 packages of celery for $8.90 per package, or $1,780.00, and 90 
packages of green beans for $9.90 per package, or $891.00, for a total of 
$2,671.00, delivered. 


1 Cunningham & Bozzelli Brokerage v.S. S. Darmon Co., 38 A.D. 46 (1979). 
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4. On January 6, 1978, the produce at issue was.shipped from Belle 
Glade, Florida, by truck, in interstate commerce, to the agreed upon des- 
tination, Hudis Produce Co., Philadelphia, Pennsylvania. The produce 
was accepted by respondent. 


5. Respondent sold the 90 packages of beans to Hudis Produce Co., 
which realized gross proceeds of $330.00 from their resale. 


6. In a letter to the Department dated May 25, 1978 (report of inves- 
tigation, exhibit no. 3), respondent admitted liability for the 200 pack- 
ages of celery, stating “[oJn January 6, 1978, we bought 200 crates of cel- 
ery from Cunningham & Bozzelli, Belle Glade, FL, at $8.90 per crate de- 
livered. There is no dispute on this.” 


7. An informal complaint was filed on May 4, 1978, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


As a preliminary matter, we will discuss respondent’s contention that 
the amount claimed by complainant, $2,671.00, is invalid because com- 
plainant requested $2,100.00 to settle the account, the implication being 
that complainant has admitted that only $2,100.00 is due and owing. 
That contention is erroneous. Even assuming that such offer of settle- 
ment was made, of which respondent has presented no proof, respondent 
has not shown that the offer was made for any other purpose than that 
of achieving a settlement, with no intent on the part of complainant to 
admit that only $2,100.00 was due. This is in accordance with the ac- 
cepted rule of evidence, as set forth in 4 Wigmore on Evidence, § 1061, 
at 41 (Chadbourn rev. 1972): “If, making all implications from the con- 
text and the circumstances, the statement assumes the adversary’s claim 
to be well-grounded for the mere purpose of discussing a settlement 
which will avoid litigation, and expresses nothing as to the terms of the 
specific claim, it is not an admission... .” 


Turning to the merits of the controversy, complainant claims that it 
sold to respondent 200 packages of celery for $8.90 per package, and 90 
packages of green beans for $9.90 per package, delivered, totalling 
$2,671.00, which produce respondent received and accepted but for 
which it has failed to make payment. Respondent admits complainant’s 
allegations concerning the celery (Finding of Fact 6), disputing com- 
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plainant’s allegations only with respect to the beans. ? Respondent ar- 
gues that it purchased the beans on a joint account basis, and that the 
price obtained on resale to Hudis Produce Co., gross proceeds of 
$330.00, was low due to the truck arriving one day late, on Monday eve- 
ning, January 9, 1978, rather than the agreed time of Sunday afternoon, 
January 8, 1978, and the fact that the temperature dropped below freez- 
ing upon the truck’s arrival. Respondent contends that these conditions 
resulted in the beans not being able to be sold until Friday, January 13, 
1978. 


As complainant alleges that the contract provided for the sale of the 
beans on a straight purchase and sale basis, and respondent alleges that 
the sale was made under joint account terms, the burden rests upon each 
party to establish its respective allegation by a preponderance of the evi- 
dence. Vernon C. Justice v. Eastern Potato Dealers of Maine, Inc., 30 
A.D. 1352 (1971). Very little evidence is available for our consideration. 
Apart from respondent’s assertions, the record contains no indication 
that the beans were sold subject to joint account terms. Complainant’s 
invoice supports its allegations, but complainant nowhere alleges that 
such invoice was sent to respondent, and respondent does not admit to 
its receipt. Therefore, we must conclude that neither party has met its 
burden of proof as to the contract terms. 


However, respondent does not deny accepting the beans, and it thus 
became liable for the reasonable value of the shipment, even in the ab- 
sence of a contract. Sunrise Fruit Co., Inc. v. Great Bridge Foods, Inc., 
d/b/a Earle’s Markets No. 70 and 41, and Victory Foods, Inc., d/b/a 
Earle’s Market One Hundred Fifty-Seven, 33 A.D. 1342 (1974). In order 
to determine the reasonable value of a shipment, we may look to the pro- 
ceeds of a prompt and proper resale. An examination of the account of 
sales of Hudis Produce Co. reveals that gross proceeds of only $330.00 
were obtained from its sale of the beans. Respondent contends that this 
was due to the truck failing to arrive at the time contemplated by the 
contract, Sunday afternoon, January 8, 1978, and instead arriving on 
Monday evening, January 9, 1978, when the temperature had dropped 
to below freezing, thus delaying sale of the beans until Friday, January 
13, 1978. Respondent, however, has presented no corroborative evidence 


* In its answer, respondent admits liability for $1,813.87 ($1,780.00 apparently for the 
celery, for which it admits liability for the entire contract price, and $33.87 apparently for 
the green beans), the net proceeds it obtained after reselling the commodities to Hudis Pro- 
duce Co., Philadelphia, Pennsylvania. Therefore, an Order Requiring Payment for Undis- 
puted Amount has been issued in this sum by the Department (see n. 1), leaving respond- 
ent’s liability for the remaining $857.13 claimed by complainant to be resolved later in the 
proceeding. 
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(such as inspection reports or affidavits), to support its contentions as to 
the reason for the low price obtained on resale. Therefore, we will look to 
the market price at the time and place of acceptance, as set forth in the 
Market News Service Reports for Philadelphia, Pennsylvania, on the 
date the beans were accepted. 


The only indication of when the beans were accepted is found in com- 
plainant’s invoice, where the time of delivery, and presumably, the time 
of acceptance is listed as Sunday (January 8, 1978) at 3:00 p.m. How- 
ever, as we have previously determined, such invoice carries little 
weight. Moreover, the Market News Service Reports have no listings for 
that date. There are listings for the following day, January 9, 1978, and, 
in the absence of any evidence to the contrary, we will assume that the 
beans shipped on January 6, 1978, from Belle Glade, Florida, to Phila- 
delphia, Pennsylvania, arrived and were accepted on January 9, 1978, or 
close enough thereto to warrant using the January 9, 1978, reports to 
indicate the market price at the time of acceptance. Such reports show 
the market price for Florida green beans to have been $11.00 to $12.00 
per package, and $7.00 to $8.00 per package if in fair condition. Since 
we have not accepted respondent’s contention that the beans were dele- 
teriously effected by late arrival and cold temperatures, we will accept 
$11.00 per package as the market price of the beans at the time and 
place of acceptance. This figure results in a total of $990.00 for the 90 
packages of beans. However, as complainant has claimed only $857.13, 
reparation cannot be awarded to complainant in excess of this sum. Re- 
spondent’s failure to pay complainant $857.13 is a violation of section 2 
of the Act for which reparation should be awarded, with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $857.13, with interest thereon at 
the rate of 8 percent per annum from February 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,317) 
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PRODUCE Co. PACA Docket No. 2-5251. Decided July 20, 1979. 


Unsigned invoices — weight of — Contract — failure to prove existence and 
breach of — Burden of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proof that a contract came into being 
and was breached, the complaint is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Karen Arya, Houston, TX, for complainant. 
Gerald R. Mace, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,868.86 in connection with nu- 
merous shipments of perishable fruits and vegetables in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages exceeds $3,000.00, the par- 
ties have waived oral hearing. Therefore, the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to such procedure, the parties were given the opportu- 
nity to file additional evidence in the form of verified statements, as well 
as briefs, but chose not to do so. 


FINDINGS OF FACT 


1. Complainant, Houston Produce Distributors, Inc., is a corporation 
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whose address is 3173 Produce Row, Houston, Texas. 


2. Respondent, Ubbas, Inc., a/t/a Southern Produce Co., is a corpora- 
tion whose address is 3118 Produce Row, Houston, Texas. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. Forty-nine invoices, dated January 3, 1978, to February 13, 1978, 
were prepared by complainant, showing sales to respondent of various 
quantities of perishable fruits and vegetables for a total price of 
$3,868.86. On each such invoice, there is a space headed “Received By”, 
but left blank. 


4. A formal complaint was filed on June 19, 1978, which was within 
nine months from when the alleged causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges that, from January 1, 1978, through February 
13, 1978, it sold respondent numerous lots of perishable fruits and vege- 
tables, originating outside the State of Texas, the place of business of 
both complainant and respondent, for a total of $3,868.86. Complainant 
claims that it shipped these items to respondent, which accepted them, 
but has failed to make payment therefor. Complainant has submitted 49 
invoices, purportedly representing these shipments. On each of the in- 
voices the box headed “Received By” is blank. Respondent admits owing 
complainant an uncertain sum of money, but denies that it purchased, 
received, or accepted the 49 shipments claimed by complainant. 


As the moving party, the burden rests upon complainant to prove, by a 
preponderance of the evidence, the terms of the contract, respondent’s 
breach of such contract, and the resulting damages. New York Produce 
Trade Association, Inc. v. Sidney Sandler, 32 A.D. 702 (1973). The bur- 
den of proof is also upon complainant, as the seller herein, to show that 
the shipments were received by respondent at destination. Glendale Pro- 
duce Company v. The Zeitzer Food Corporation, 33 A.D. 236 (1974). 


Although respondent admits owing complainant a sum of money of 
uncertain amount, it has denied the allegations of the complaint with re- 
spect to the 49 transactions claimed therein. The only evidence offered 
in support of such allegations, the 49 invoices, are of little weight due to 
respondent’s denial that they were ever received and the absence on 
them, in the space provided, of the signature of any representative of re- 
spondent. Complainant’s allegation of an agreement with respondent 
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that respondent would not have to sign the invoices is without eviden- 
tiary support, and denied by respondent. 


On the basis of the limited record before us, we conclude that com- 
plainant has failed to meet its burden of proving that there was a con- 
tract, and that respondent breached the contract by receiving the 49 lots 
of produce but failing to pay for them. The complaint should, therefore, 
be dismissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 





DISMISSAL — ORDER OF DISCHARGE ISSUED BY BANKRUPTCY JUDGE 


(No. 19,318) 


CANON POTATO Co., INC. v. DONALD L. BAILEY, d/b/a DON BAILEY. In or- 
der issued July 20, 1979, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,319) 
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EASTERN TOMATO COMPANY v. AMERICAN PRODUCE COMPANY. PACA 
Docket No. 2-5345. In order issued August 3, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,320) 
DONLON TRADING Co., LTD., t/a ROGER DONLON Co. v. JIM WEATHER- 


FORD COMPANY. PACA Docket No. 2-5438. In order issued August 
20, 1979, by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 19,321) 


BAXTER PACKING CO., INC. v. SEMERJIAN BROTHERS. PACA Docket No. 


2-5223. In order issued August 3, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,322) 


WESTERN COLD STORAGE COo., INC. v. LEO H. SCHONS BROKERAGE CO. 
and NORTHWEST FRUIT SALES, INC. In order issued June 29, 1979, 
by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 19,323) 
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MELVIN W. BRIGHT PRODUCE v. BALTIMORE TOMATO Co., INC. PACA 
Docket No. 2-5384. Reparation of $14,084.50 with 8 percent in- 
terest from August 1, 1978, awarded complainant against respond- 
ent in order issued August 3, 1979, by Donald A. Campbell, Judicial 
Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,324) 


M & R TOMATO DISTRIBUTORS, INC. v. CERRUTO BROS. CoRP. PACA 
Docket No. RD-79-5. Reparation of $1,590.00 with 8 percent in- 
terest from September 1, 1978, awarded complainant against re- 


spondent in order issued July 24, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,325) 


MILLS DISTRIBUTING COMPANY v. AMERICAN BROKERAGE OF KANSAS 
City, Inc. PACA Docket No. RD-79-2. Reparation of $900.00 with 
8 percent interest from November 1, 1978, awarded complainant 
against respondent in order issued July 24, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,326) 


SOUTHLAND PRODUCE COMPANY, d/b/a SOUTHLAND PRODUCE SALES uv. 
BEARE & BEARE SALES Co. PACA Docket No. 2-5382. Reparation 
of $3,615.00 with 8 percent interest from January 1, 1978, award- 
ed complainant against respondent in order issued July 24, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,327) 
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UCON PRODUCE, INC. v. BETTER Foobs, INC. PACA Docket No. 
RD-79-4. Reparation of $12,403.76 with 8 percent interest from 
March 1, 1979, awarded complainant against respondent in order 
issued July 24, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,328) 


WYSOCKI SALES, INC. v. HOUSE OF GOOD CELERY, INC. PACA Docket No. 
RD-79-3. Reparation of $4,996.12 with 8 percent interest from De- 
cember 1, 1978, awarded complainant against respondent in order 
issued July 24, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,329) 


WASHINGTON FRUIT & PRODUCE Co. v. PIPIA-BANNER FRUIT Co. PACA 
Docket No. 2-5350. Reparation of $3,225.60 with 8 percent in- 
terest from August 1, 1978, awarded complainant against respond- 
ent in order issued July 25, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,330) 


JEROME LANGDON PRODUCE v. CHICAGO PRODUCE DISTRIBUTORS. PACA 
Docket No. RD-79-10. Reparation of $9,291.75 with 8 percent in- 
terest from November 1, 1978, awarded complainant against re- 
spondent in order issued August 6, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,331) 

M. RIZZO COMPANY, INC. v. PRODUCE A PLENTY, INC. PACA Docket No. 
RD-79-1. Reparation of $886.85 with 8 percent interest from 
October 1, 1978, awarded complainant against respondent in order 
issued August 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,332) 


SIX L’S PACKING COMPANY, INC. v. CERRUTO BROS. CORP. PACA Docket 
No. RD-79-9. Reparation of $5,524.48 with 8 percent interest from 
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January 1, 1979, awarded complainant against respondent in order 
issued August 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,333) 


T & L PRODUCE COMPANY, INCORPORATED v. PIKLE-RITE COMPANY, INC. 
PACA Docket No. RD-79-7. Reparation of $7,232.13 with 8 per- 
cent interest from November 1, 1978, awarded complainant against 
respondent in order issued August 6, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,334) 


D’ARRIGO BROS. CO. OF CALIFORNIA v. AMERICAN BROKERAGE OF 
KANSAS CiTy, INC. PACA Docket No. RD-79-14. Reparation of 
$2,309.80 with 8 percent interest from September 1, 1978, awarded 
complainant against respondent in order issued August 7, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,335) 


ECKERT BROS. RIVERVIEW FARMS v. FRESH Foops, INC. PACA Docket 
No. RD-79-17. Reparation of $8,022.50 with 8 percent interest 
from February 1, 1979, awarded complainant against respondent in 
order issued August 7, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,336) 


SUN WORLD, INC. v. AMERICAN BROKERAGE OF KANSAS CITY, INC. 
PACA Docket No. RD-79-15. Reparation of $5,778.00 with 8 per- 
cent interest from October 1, 1978, awarded complainant against 
respondent in order issued August 7, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,337) 


SUN WORLD, INC. v. L. CHARLES JOHNSON, INC. PACA Docket No. 
RD-79-16. Reparation of $3,755.20 with 8 percent interest from 
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January 1, 1979, awarded complainant against respondent in order 
issued August 7, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,338) 


VALDES FARM, INC. v. D. V. PRODUCE CORP. PACA Docket No. 
RD-79-12. Reparation of $2,109.25 with 8 percent interest from 
September 1, 1978, awarded complainant against respondent in 
order issued August 7, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,339) 


CHAPMAN FRUIT Co., INC., a/t/a A. R. CHAPMAN WATERMELON SALES v. 
DARRELL WHITTLE. PACA Docket No. 2-5437. Reparation of 
$11,699.34 with 8 percent interest from July 1, 1978, awarded 
complainant against respondent in order issued August 21, 1979, by 
Donald A. Campbell, Judicial Officer. 
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